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[ Filed April 23, 1958] | 
COMMISSIONER'S FINAL COMMITMENT | 


Commissioner's Docket No. 6 
Case No. 2744 


UNITED STATES OF AMERICA 
v. 
Donald Ellsworth Martin 


FINAL COMMITMENT 
of 
Donald Ellsworth Martin 


To: The United States Marshal of the District of Columbia; 


You are hereby commanded to take the custody of the above named 


defendant and to commit him with a certified copy of this commitment to 
the custodian of a place of confinement within the District of Columbia ap- 
proved by the Attorney General of the United States where the defendant 
shall be received and safely kept until discharged in due course of law. 
The above named defendant was arrested upon the complaint of Richard 
C. Bryant, Pvt. Morals Div. MPDC charging that on or about March 10, 
1958, in the District of Columbia, the defendant did unlawful possession 


and sale of narcotics, to wit, heroin. 


4 


Defendant held for action of the grand jury 

RECOMMEND MEDICAL ATTENTION 
in violation of U.S.C. Title 26, Section 4704a and 4705a-- and he, (having 
duly waived preliminary examination before me on April 22, 1958), has 
been directed to furnish bond in the sum of Twenty-five hundred dollars 
($2,500) for his appearance in the United States District court for the Dis- 
trict of Columbia at U.S. Court House, Wash. 1, D. C. in accordance 
with all orders and directions of the court relative to his appearance be- 
fore the court, and he has failed to do so. 
Dated: 


April 22, 1958 /s/ James F. Splain 
United States Commissioner 


RETURN 
Received this commitment and designated prisoner on April 22, 1958, 


and on April 22, 1958, committed him to s 
and left with the custodian at the same time a certified copy of this com- 
mitment. 


Dated: -April 22, 1958 /s/ Carlton G. Beall 
United States Marshal. 


District of Columbia 


j Filed in Open Court May 12, 1958] 
[ INDICTMENT] 

The Grand Jury charges: 

On or about March 10, 1958, within the District of Columbia, 
Donald E. Martin did sell, barter, exchange and give away to Richard C. 
Bryant a narcotic drug, that is, six capsules containing a mixture total- 
ing about 6.0 grains of heroin hydrochloride, quinine hydrochloride, milk 
sugar and mannitol, not in pursuance of a written order, written for that 
purpose, from the'said Richard C. Bryant, as provided by law. 

SECOND COUNT: 
On or about March 10, 1958, within the District of Columbia, 
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Donald E. Martin purchased sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, a 
narcotic drug, that is, six capsules containing a mixture totaling about 
6.0 grains of heroin hydrochloride, quinine hydrochloride, milk sugar 
and mannitol. This is the-same heroin hydrochloride which is mentioned 
in the first count of this indictment. 
THIRD COUNT: | 

On or about March 10, 1958, within the District of Columbia, 
Donald E. Martin facilitated the concealment and sale of a narcotic drug, 
that is, six capsules containing a mixture totaling about 6,0 grains of 
heroin hydrochloride, quinine hydrochloride, milk sugar and mannitol,” 
after the said heroin hydrochloride had been imported, with the knowledge 
of Donald E. Martin, into the United States contrary to law.| This is 
the same heroin hydrochloride which is mentioned in the firgt and second 
counts of this indictment. 
FOURTH COUNT: 

On or about March 11,. 1958, within the District of Columbia, 
Donald E. Martin did sell, barter, exchange and give away to Richard C. 
Bryant a narcotic drug, that is, five capsules containing a mixture total- 
ing about 5.0 grains of heroin hydrochloride, quinine hydrochloride, milk 
sugar and mannitol, not in pursuance of a written order, written for that 


purpose, from the said Richard C. Bryant, as provided by law. 

FIFTH COUNT: | 
On or about March 11, 1958, within the District of Columbia, 

Donald E. Martin purchased, sold, dispensed and distributed, not in the 


original stamped package and not from the original stamped package, a 
narcotic drug, that is, five capsules containing a mixture totaling about 
5.0 grains of heroin hydrochloride, quinine hydrochloride, milk sugar 
and mannitol. This is the same heroin hydrochloride which| is men- 
tioned in the fourth count of this indictment. 
SIXTH COUNT: 

On or about March 11, 1958, within the District of Columbia, 
Donald E. Martin facilitated the concealment and sale of a narcotic drug, 
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that is, five capsules containing a mixture totaling about 5.0 grains of 


heroin hydrochloride, quinine hydrochloride, milk sugar and mannitol, 
after the said heroin hydrochloride had been imported, with the knowl- 
edge of Donald D. Martin, into the United States contrary to law. This 
is the same heroin hydrochloride which is mentioned in the fourth and 


fifth counts of this indictment. 
/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ Raymond L. Bland 
Foreman. 


[Filed May 16, 1958] 


PLEA OF DEFENDANT 

On this 16th day of May, 1958, the defendant Donald E. Martin, 
appearing in proper person and by his attorney J. Harry Welch, being 
arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. 

The defendant is granted 10 days to file appropriate motions. 

The defendant is remanded to the District Jail. 

By direction of 


JOSEPH C. MCGARRAGHY 
Presiding Judge 
Criminal Court #4 


[Filed June 24, 1958] 
MOTION FOR MENTAL EXAMINATION OF DEFENDANT 
Comes now J. Harry Welch, Court appointed attorney for Donald 
E. Martin, and moves this Court for a mental examination of the 
defendant to ascertain his mental condition and his ability to under- 
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stand the character of the proceedings against him and to assist in his 
defense and for reasons therefore attaches hereto affidavit of counsel 
in connection therewith. 
Respectfully submitted, 
/s/ J. Harry Welch 


[Certificate of Service] 


[Filed June 30, 1958] 
ORDER 

Upon consideration of the motion by counsel for defendant for an 
examination of the mental competency of the defendant, pursuant to 
Title 24, Section 301, of the District of Columbia Code, as amended 
August 9, 1955, and the representations made in support thereof; 
and-the- Court-having- eau se-to- believe-that- the defendant -may-be present- 
ly insane > or se-mentally- incompetent as-to be-unable te-mderstand pre- 
perty the preceedings-new- pending against hint, or-te-assict Hr the-prep- 
aration ef his-defense-therein, it is this 30 day of June, 1958, 

ORDERED, that the defendant be and he is hereby committed to 
the District of Columbia General Hospital for a period not |to exceed 
sixty days for examination by the psychiatric staff of that hospital and 
that after such examination a report be made to this Courtjas to: 

1. Whether the defendant is presently insane; and 

2. Whether the defendant is presently so mentally incompetent 
as to be unable to understand the proceedings against him, or to proper- 
ly assist in the preparation of his defense herein, and it is 

FURTHER ORDERED, that in the event there is no bed immediate- 
ly available at the District of Columbia General Hospital, the defendant 
remain in the District of Columbia Jail to await transfer to the District 
of Columbia General Hospital when a bed becomes available. 

FURTHER ORDERED, that upon receipt by the Court of the report 
of the Chief Psychiatrist, the United States Marshal or his| designated 
deputy is hereby authorized to bring the defendant, Donald|E. Martin, 


before this Court for such further proceedings in this matter as may 
| 
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be necessary, or in the event the hospital report indicates that the de- 
fendant is competent to stand trial, the United States Marshal, or his 
designated deputy, is hereby authorized to transport the defendant to 
the District of Columbia Jail to await further action of this court. 


/s/ Alexander Holtzoff 
JUDGE 


[Filed Aug. 4, 1958] 


August 1, 1958 


Mr. Harry M. Hull Re: Donald Martin 
Clerk, Criminal Division CR 498-58 
U.S. District Court, for 

The District of Columbia 

3rd & Constitution Ave. N.W. 

Washington, D. C. 


Dear Sir: 

Donald Martin was admitted to District of Columbia General 
Hospital July 1, 1958, for Psychiatric evaluation. 

This man has a long history of anti-social activities and drug 
addiction. 

Our psychiatric examinations revealed him to be psychotic, in- 
competent and incapable of participating in his own defense. 

It is recommended that he be committed to an institution for the 
proper care and treatment. 

Sincerely yours, 


/s/ Mary V.McImdoo, M.D... 
Assistant Chief Psychiatrist 


JOHN D. SCHULTZ, M.D. 
Chief Psychiatrist 


MVMclI:acb 


[Filed Aug. 11, 1958] 
ORDER 
This cause having come on this date for hearing upon a report, 
dated August 1, 1958, of the Assistant Chief Psychiatrist of the District 
of Columbia General Hospital, that the accused is "psychotic, incom- 
petent and incapable of participating in his own defense," and there 


being no objections on the part of the accused, his counsel, or the 


Government to this report, it is by the Court this 11th day of August, 
1958. 
ORDERED that the defendant, Donald Martin, be committed to 
Saint Elizabeths Hospital until such time as the Superintendent of that 
hospital shall certify to the Clerk of the Court that, in his opinion, he 
is restored to mental competency, and it is 
FURTHER ORDERED that in the event there is no bed immediate- 
ly available at Saint Elizabeths Hospital, the defendant be confined and 
committed to the District of Columbia General Hospital to await trans- 
fer to Saint Elizabeths Hospital when a bed becomes available. 
/s/ Burnita S. Matthews 
JUDGE 


SEEN: 
/s/ Walter J. Murphy, Jr. 


[Filed Jan. 22, 1959] 


Department of 

HEALTH, EDUCATION, AND WELFARE 76,680 
Saint Elizabeths Hospital | 
Washington 20, D. C. 

In reply refer to: WS/WGC 

Donald Martin 

January 19, 1959 


The Clerk 
Criminal Division 
United States District Court 

for the District of Columbia 
United States Courthouse 
Washington, D. C. 


Dear Sir: 
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Your attention is invited to the case of Mr. Donald Martin, Dis- 
trict of Columbia Prisoner, who was admitted to Saint Elizabeths 
Hospital on August 25, 1958 pursuant to the provisions of Title 24 of 
the District of Columbia Code, Section 301, as amended. The hospital 
was informed at the time of his admission that he was under a charge 
of possession and sale of narcotics (heroin) and larceny by trick, 
Criminal Number 498-58. 

It has been determined that Mr. Martin is at this time mentally 
competent to stand trial and to consult with counsel and properly assist 
in his own defense. Therefore, it is requested that arrangements be 
made for this individual's removal to the District of Columbia Jail or 
such other institution as is considered appropriate. 

Sincerely yours, 
/s/ Winfred Overholser 


Winfred Overholser, M. D. 
Superintendent 


[Filed Feb. 2,’1959] 


ORDER 

It appearing to the Court that on August 11, 1958, the defendant 
was judicially determined to be of unsound mind and unable to under- 
stand the nature of the proceedings against him or to assist counsel in 
his own defense, and it further appearing that on January 22, 1959, the 
Superintendent of Saint Elizabeths Hospital certified to the Clerk of 
the Court that the defendant is at this time mentally competent to stand 
trial and is able to consult with counsel and properly assist in his own 
defense, and also appearing that the defendant appeared in open Court 
on this date and stated that he does not object to the said report from 
Saint Elizabeths Hospital, and it further appearing that neither counsel 
for the defendant nor counsel for the government object to said report 
from Saint Elizabeths Hospital, it is by the Court this 2nd day of Feb. 
1959, pursuant to Title 24, Section 301, District of Columbia Code, 
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1951 Edition, as amended August 9, 1955, found that the defendant has 
been restored to mental competency and is presently able to under- 
stand the proceedings against him and to properly assist in his own 
defense, and it is this 2nd day of Feb. dee nasal 
ORDERED, that the defendant, Donald Ronald, stand trial in 
Criminal Case No. 498-58, and it is 
FURTHER ORDERED, that the United States Marshal, | or his 
designated deputy, bring the defendant from Saint Elizabeths Hospital 
to the District of Columbia Jail to await trial in this cause. 


/s/ F. Dickinson Letts 
JUDGE 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
April 23, 1959 
The above-entitled cause came on for trial before HONORABLE 
DAVID A. PINE, and a jury, at 10:00 o'clock a.m., April 23, 1959. 
APPEARANCES: 
For the Government: 


THOMAS O'MALLEY, ESQ. 
Assistant U. S. Attorney 


For the Defendant: 
GILBERT R. GIORDANO, ESQ. 
* * 
26 OFFICER RICHARD C. BRYANT 
was called as a witness for and on behalf of the Government, and, having 


been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 
Q. Will you state your name, please? A. Richard C. Bryant. 
Q. How do you spell your last name? A.. B-r-y-a-n-t. 
27 Q. How are you employed, Mr. Bryant? A. Iam a member of 
the Metropolitan Police Department, assigned to Morals Division. 


12 


Q. And for how long have you been so employed? A. Since the 
16th of December, 1957. 

Q. What was your assignment, officer, on March 10th and March 
11th of 1958? A. Iwas assigned to the Narcotics Squad, Metropolitan 
Police Department. 

Q. And in that assignment how did you dress while on duty? 

A. Well I was raggedy or disguised. 

Q. You were in plain clothes rather than uniform? A. That is 
correct, sir. 

Q. Directing your attention to March 10, 1958, did you know 
Donald E. Martin at that time? A. I knew him as "Nick". I had seen 
him around. 

Q. And the person you knew as Nick, do you see him in court 
today? A. Ido, sir. 

Q. Will you point to him? A. Sitting over there with the green 
shirt on. 

MR. O'MALLEY: May the record show the witness pointed to the 
defendant ? 

28 THE COURT: Yes. 
BY MR. O'MALLEY: 

Q. Directing your attention to about eight p.m. on March 10, 1958, 
do you recall where you were at that time? A. Ido, sir. 

Q. Where? A. In the 1200 block of U Street, Northwest. 

Q. Where in the 1200 block of U Street? A. Standing in front of 
the pool room at 1213. 

Q. Now at that time whom did you see, if anybody? A. Isaw 


Nick, the defendant here, in the pool room shooting pool, on the first 
table. 

Q. At that time did you engage in a conversation with the de- 
fendant? A. Well not right then. I was standing outside and the de- 


fendant came out, sir, to me. I was standing on the street on the side- 


walk. 
Q. At that time did you have any conversation with the defendant ? 


A. I did, sir. 
Q. What did you say to him and what did he say to you? A. He 
walked up to me and asked me what did I want. | 
29 I told him I wanted six joints, which means six capsules of heroin 
narcotics. So he told me to wait a minute until he finished shooting a 
game of pool and he would be right out. I stood on the comer, I mean 
on the sidewalk, and waited for him. | 
About eight, -- oh, I guess 8:05 or 8:10, he came out. So he 
asked me if I had the money. I told him yes. So he said come in the 
alley. So we walked in the alley alongside the pool room, and again he 
asked me how many did I want. I told him I wanted six capsules. So 
he said "that will be nine dollars." 


So I took the nine dollars out and he ran his hand in his pocket 
and took out six caps of white powder in it and handed it to me and I 


gave him the nine dollars, and I walked through the alley to V Street 
and he went on back around on U Street somewheres. | 
Q. Now this location at which you received these six caps in 
return for which you gave nine dollars, where was that? A. Iwas in 
the alley, alongside the pool room, when the transaction took place, sir. 
Q. Is that in the District of Columbia? A. That is correct, sir. 
Q. Now when is the next time you saw the defendant? A. Well, 
it was the next night, sir. May I refer to my notes, please? 
Q. Do you remember? A. It was March 11th. 
Q. 1958? A. 1958. 
THE COURT: Now do you need to refresh your recollection ? 
THE WITNESS: Yes, sir. 
THE COURT: Well when he looks at them, the defendant can 
look at his notes also. *. 
MR. O'MALLEY: I don't think he has looked at them yet. 
THE COURT: I asked him that very question: do you|have to 
look at them ? | 
THE WITNESS: No, sir, I don't have to look at them. 
THE COURT: Don't refresh your recollection unless it is neces- 
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sary. Then if it is, let me know and I will consider whether I will per- 


mit you to do so. 

THE WITNESS: Thank you, your Honor. 

BY MR. O'MALLEY: 

Q. The next time you saw him I believe you said was March 11, 

1958? A. March 11, 1958, approximately nine-five or nine- ten. 
31 Q. Was that A.M. or P.M.? A. P.M. 

Q. All right. Where did you see him? A. The 2000 block of 
14th Street, Northwest, Washington, D. C. 

Q. What intersection would that be near? A. It is between 14th, 
I mean U Street and V Street, on 14th. 

Q. Now at that time did you have any conversation with the de- 
fendant? A. I did, sir. 

Q. And what conversation did you have ? A. I met him in the 
2000 block of 14th Street and asked him if he was down -- meaning if 
he had any narcotics. So he said yes and asked me how many did I 
want. I told him I wanted five caps. So he told me to walk down to the 
corner of 14th and U to wait for him, he would be right there. 

At this time he called to a young lady that was standing up by the 
D.C. Do-nut Shop, and she started down toward where we were. So he 
told me to walk on down to the corner of 14th and U and wait on the 
corner for him, and he evidently said something to her because they 
stood there for a minute, and then he walked down to the corner of 
14th and U where I was and handed me the five caps, and I gave him 

32 seven dollars and fifty cents of Metropolitan Police Department 

advanced funds. 

Q. Where did this transaction occur 2 A. On the corner of 14th 
and U Streets, Northwest, in the District of Columbia. 

Q. And it was the defendant who turned these caps over to you 
on this second transaction? A. That is correct. 

MR. O'MALLEY: At this time may I have these marked govern- 
ment's exhibit 1 for identification, and number two? 


(Government's Exhibits Nos. 1 and 2 
were marked for identification) 
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BY MR. O'MALLEY: | 
Q. Officer Bryant, I show you what has been marked govern- 
ment's exhibit 1 for identification and ask you if you can identify it? 
A. Well sir, I was working -- 
THE COURT: The question is, can you identify it. Yes or no. 
THE WITNESS: I will look inside, sir. 
BY MR. O'MALLEY: 
Q. Is there a slit on the side there, officer? A. Oh, lam sorry. 
Yes sir, I can. 
MR. O'MALLEY: Your Honor, may I have the small envelope 
marked government's exhibit 1-A? 
THE COURT: Yes. 


(Government's Exhibit 1-A was 
marked for identification.) 


THE COURT: The record will show that he took 1-A from Ex- 
hibit 1 for identification. | 

MR. O'MALLEY: May I also have the small envelope in govern- 
ment's exhibit 2 for identification marked 2-A? 

THE COURT: Yes. 


(Government's Exhibit 2-A was 
marked for identification.) 


BY MR. O'MALLEY: 

Q. I show you what has been marked government's exhibit 1-A 
for identification and ask you if you can identify it? A. Yes sir, I can 
identify it by my handwriting. I filled this out on the front of this 
manila envelope and signed it. | 

Q. And what do you identify government's exhibit 1-A for iden- 
tification as? A. As the caps, on the inside this is caps of ‘white sub- 
stance that I put in here. 

Q. How many? A. There is five here. One is broken, sir. It 
is five capsules; one is marked in here. The six capsules in here 

34 though -- 
Q. All together? A. Right, sir. 
MR. GIORDANO: I object to that, your Honor. 
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THE COURT: Object to what? 

MR. GIORDANO: His testimony is that there is five caps and 
one is broken. Not six caps. There is five and there might be some 
residue. 

THE COURT: Just a minute, when there is an objection. 

Overruled. Now all we want to know now, officer, is what you 
did with the six capsules which you say you got from the defendant in 
connection with that envelope ? 

THE WITNESS: Yes, sir. Sir, I took six caps and put them in 
this envelope, sealed it, filled out the front, and turned it over to 
Detective Paul. 

THE COURT: Did you sign anything ? 

THE WITNESS: I signed this envelope, sir. 

THE COURT: And your initials are on it? 

THE WITNESS: My signature is on it, sir. 

THE COURT: And that is how you identify the envelope; is that 
correct? 

THE WITNESS: That is correct. 

THE COURT: All right. 

BY MR. O'MALLEY: 
Q. And what did you do with the envelope after you sealed it? 


A. I filled out the front face here, sir (indicating) and turned it over 
to Detective Paul. 
THE COURT: Detective who? 
THE WITNESS: Dave Paul. 
BY MR. O'MALLEY: 
Q. Was anybody with Detective Dave Paul at the time you turned 


government's exhibit 1-A over tohim? A. Yes sir, Detective Tommy 


Didone. 

Q. When and where did you turn g@vernment's exhibit 1-A over 
to officer Paul in the presence of Officer Didone? A. It was on 
March 11, about! 8:00 a.m. in the morning, at 2nd and C Streets, North- 
west, District of Columbia. 
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| 
Q. Officer Bryant, I show you what has been marked govern- 
ment's exhibit 2 for identification and ask if you can identify that? 
THE COURT: You mean 2-A don't you? 
MR. O'MALLEY: Yes. 
BY MR. O'MALLEY: 
Q. Would you take the small envelope out, please? A.| Yes, sir, 


I can identify this envelope by my signature. 
Q. You can identify government's exhibit 2-A by your signature ? 
| 


36 A. That is correct, sir. 
Q. What do you identify government's Exhibit 2-A as? A. An 
envelope in which I put five caps of white powder and sealed and signed 
and turned over to Detective Didone. 
Q. What does the government exhibit 2-A now eae A. Five 
capsules, partially filled with white powder, sir. 
THE COURT: Now what five capsules is he talking about? He 
simply said he put five capsules. What five capsules? 
THE WITNESS: That I purchased from the defendant, sir, at the 
corner of 14th and U Streets, Northwest, on March 11th. 
BY MR. O'MALLEY: | 
Q. After sealing them what did you do with government's exhibit 
2-A? A. I sealed it and filled out the front and signed it and I turned 
it over to Detective Didone at Second and C Streets, Aerie on 
March 12th, about eight-thirty a.m. 
Q. Was anybody with officer Didone at the time you faened 
government's exhibit 2-A over to him, sir? A. Officer Paul, sir. 
Q. Now with reference to government's exhibit 1-A, Officer 
Bryant, where had you received government's exhibit 1-A that 
you later turned over to Officer Paul? A. I received it from the de- 
fendant in the alley alongside the pool room in the 1200 block of U 
Street, Northwest. 
Q. That was on March 10th, 1958, was it? A. That is correct. 
MR. O'MALLEY: No further questions of this witness, your 


Honor. 
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CROSS- EXAMINATION 
BY MR. GIORDANO: 

Q. Officer Bryant, how long were you connected with the Nar- 
cotics Squad prior to these alleged events in March of last year? 

A. From the 16th of December, up until that time, sir, until the time 
of the transaction I was still assigned there. I was assigned there on 
the 16th. 

Q. You say December 16th, you mean 1957? A. 1957, that is 
correct, sir. 

Q. How long have you been on the police department force ? 

A. Since the 16th of December of 1957. 

Q. You are stating then, that you were immediately assigned to 
the Narcotics Squad? A. That is correct, sir, as soon as I was sworn 
in I was taken right down. 

Q. All right. Now approximately to the best of your knowledge 
how many arrests were you making per week during that period, that 
is the Spring of 1958, such as this alleged arrest? A. I believe there 
was seven, sir. 

Q. You made seven? A. I made buys from seven defendants. 

I didn't actually participate in the arrest. 

Q. And that is during what period of time? A. WellI was 
assigned there, sir, from the 16th of December until -- 1957 -- until 
the 29th or 30th of May, I was assigned to the Narcotics Squad. 

Q. And you were at that time what is considered a probationary 
officer, were you not? A. That is correct, sir. 

Q. Now did you work by yourself, individually, in this work? 
A. Now, sir? 

Q. No, referring to this period of time in question, the begin- 


ning of last year, the spring of last year, at the time in question ? 
Were you working by yourself? A. Well I was, -- Detective Paul and 


Detective Didone, I was working under their supervision, sir. But 
actually there was no other officers with me when I was in the street. 
Q. And were you in plainclothes at that time? A. I was, sir. 
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Q. Now on direct examination you testified that on March 10th 
the defendant was in a pool room shooting pool in the 1200 block of U 
Street, Northwest; is that correct? A. That is correct. 


Q. And you allege that you were standing outside in the street at 


that time? A. That is correct, sir. 
Q. What time of night was that? A. It was about 8:05 p.m., sir. 
Q. Were there any other fellow officers with you? A. 'No, sir. 
| 


Q. You were by yourself? A. There was no officers with me, 


Q. All right, was it dark at that time? A. It was dark, sir. 

Q. Now is it your testimony that this defendant, with nothing else 
happening, came right out and asked you what did you want? |A. Will 
you state the question again, please ? 

Q. Is it your testimony that the defendant, with nothing else 
happening, came right out from this pool room at that time and asked 
you what did you want? A. He walked up to me and asked me. I mean -- 

40 Q. Answer yes or no. Is that your testimony? A. That he 
walked up to me and asked me what did I want? | 

Q. Yes. A. Well, he did walk up to me and asked me what did I 
want, sir. | 

Q. Was it with any other people in that vicinity at that/time on 
the street? A. Yes, sir. | 

Q. Would you estimate the number within a radius of 50 or 100 
feet? A. At the time that he first walked up to me? 

Q. Yes, when this alleged thing happened. A. Well, I|know 
there was at least one person within that radius. | 

Q. At least one. Could there have been more? A. There could 
have been. I was standing right in front of the pool room. 

Q. What day of the week was this? A. I couldn't say| It was 
a weekday, sir. It was during the week. 

Q. Is that a heavily traveled street and sidewalk at that time of 
night? A. At that time it was, sir. A lot of fellows were out. 

41 Q. Were you familiar with this particular area and neighborhood ? 


A. Iwas. 

Q. Had you been in that vicinity before, that is, previous nights, 
within a period of let's say a month? A. I had. 

Q. Would you say regularly or irregularly, or what frequency 
were you in that vicinity? A. Five nights a week. I was working five 
days. Iwas usually up there five nights a week. 

Q. Five nights a week? A. That is right; Monday through Fri- 
day, and sometimes I would go up there on Saturday and shoot pool. 

Q. Then there were other people, you say, at least one other 
person, within the immediate vicinity at the time; there may have been 
more. Is that your testimony? A. That is right, sir. 

Q. And you still testified the defendant came up to you without 
anything on your part, no statement on your part, and asked you what 
did you want? A. That is right. I didn't say anything to him. He 
spoke to me first. 

Q. Had you ever spoken with the defendant before? A. Just 
around the pool room, I had said "Hi," to him, and that is about all. 

42 Q. You did not know the defendant? A. I knew him as Nick, 
from the fellows -- 

Q. Personally? A. No, I didn't know him personally. 

THE COURT: Anything further? 

MR.GIORDANO: Yes, your Honor. I would like to propound a 
few further questions. I would just like to look at my notes, if I may. 

THE COURT: Very well. 

BY MR. GIORDANO: 

Q. Now you stated in regard to these exhibits that you took cap- 
sules allegedly from the defendant and placed them in small envelopes 
that have been marked as exhibit 1-A and 2-A. Now did you personally 
place those capsules in the envelope? A. I did, sir. 


Q. Was anybody present with you at the time? A. No, there 


wasn't, sir. 
Q. Now Mr. Officer, let me ask you this question: what did you 
do with these capsules overnight? Who had the possession of these 
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capsules overnight? A. I did, sir. I took -- 

Q. All right, you have answered the question. Were you investi- 

gating any other cases at this time? In this period of time ? A. Iwas. 
43 Q. How many cases were you investigating at that time, sir? 
A. Well in March, I would say about one or two. 

Q. One or two? A. Yes. 

Q. Mr. Officer, could you explain the lapse of time fron March 
10th and March 11th, these allegations that you have made as' to this 
defendant, and why there was more than a month lapse of time before 
this defendant was in fact arrested on these charges, -- if you know ? 


A. Well sir, as I stated before, I was working in an undercover 
capacity at that time. I made the buys. I filled out the gales I mean I 


wrote out a statement and I turned it over to Detective Paul and 
Detective Didone. In turn, they took care of making up the case reports. 
Q. Is it your answer, then, that you do not know? A. [donot 
| 


know why. | 
Q. You have answered the question. Now in regard to|-- from 
whom did you receive instructions in regard to what to do and who to 
investigate? Did you receive instructions from these two officers you 
mentioned as to how you would operate? A. Well they just told me to 
go out in the streets and familiarize myself with the people and see 
44 who was dealing in narcotics, and if possible to geta buy. I was 
not to investigate any one particular person. 
Q. Did you have an appointment to meet anybody at Sper of the 
two places you have mentioned, on this March 10th or March 11th? 
Did you have an appointment to meet anyone in particular those two 
nights in question? A. Yes, sir. 
Q. On March 10th, with whom did you have an appointment? 
A. Charles Dunn, sir. D-u-n-n. 
Q. And who is Charles Dunn? A. Who was he? 
Q. Yes. In what connection did you have this appointment ? 
A. Well I was introduced to him, sir. | 
Q. You have not answered my question. A. What connection 
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did he have? 

Q. Yes. You said you had an appointment to meet him at that 
time. A. Well previously, sir, I was introduced to Charles Dunn by 
Detective Didone, and I was just associating around with him, just going 
around with him. : 

Q. Did you meet him on March 10th? A. I did, sir. 

Q. At the thing in question? A. That is right. 

Q. Was he present at this alleged occurrence? A. Not at the 
transaction between the defendant and I, he wasn't. But he was present, 
in the area. 

Q. Is he here today? A. I don't see him in the courtroom, no sir. 

Q. Do you know whether he will be testifying today or not? A. No 
sir, I don't assume he will be. 

Q. Did you say he was in the area at this alleged occurrence? 

A. He was standing out back on the street, sir, in front of the pool room, 
as I walked in the alley. In fact, when the defendant came out and stated 
he would be back to me, told me that he would be right out as soon as he 
finished shooting, Dunn and I stood on the curb until he came out and I 
walked into the alley with him. I left Dunn standing back on the corner, 
on the curb, that is. 

Q. Now it is your testimony the defendant, without any conversa- 


tion on your part, just walked up to you? A. I didn't say anything to 


him. He spoke to me first. 
Q. There was no gestures on your part, and he just walked up to 
you and addressed you? A. Well Charles talked to him. I know he did. 
But I did not say anything to him. In fact, I wasn't in his presence 
until he walked over to me and asked me the question that he did. I 
did not say anything to him. 
Q. It is your testimony you don't know whether Charles Dunn is 
here or not? A. I do not know whether he is in the court house, sir. 
THE COURT: You can't make notes, because we have to go 
along with the trial. I mean, you can't hesitate between questions and 


make notes, because we will never get through. 
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| 

MR. GIORDANO: I appreciate that. Thank you, your Honor. 
I have no further questions of this witness. 
THE COURT: Now I will allow the government to reopen its 


direct examination for the purpose of any testimony it may have in 
| 


respect to stamps and order forms. 
FURTHER DIRECT EXAMINATION 
BY MR. O'MALLEY: 
Q. The transaction you had on March 10th with the defendant, 
wherein you testified you received six capsules from him, did you 
present him at that time with a written order form for those, six cap- 
sules? A. No sir, I did not. 
Q. Did you present him with a written order form of any kind at 
that time? A. No sir, I did not. 
Q. The six capsules you received from the defendant at that time, 


were they in a tax-stamped package ? ! 
MR. GIORDANO: I object. These are leading questions. They 
call for a yes or no answer. 
THE COURT: I overrule your objection. 
BY MR. O'MALLEY: | 
Q. Were they in a tax-stamped package at the time you received 
them from the defendant on March 10th? A. No, sir. 
Q. Now the transaction you had with the defendant on March 11th 
wherein I believe you testified you received five capsules from him, 
were those capsules given to you in return for a written order form? 
MR. GIORDANO: I am going to object, if I may, your Honor, and 
state my grounds to this objection. This goes beyond the scope of the 
cross-examination. I didn't ask questions such as this. 
THE COURT: You weren't listening. I gave the government an 
opportunity to reopen its direct examination. | 
MR. GIORDANO: To go into these matters? | 
THE COURT: Yes. 
MR. GIORDANO: I would like for the record to state my objec- 


tion. | 
| 


THE COURT: All right. 
BY MR. O'MALLEY: 

Q. Did you give to the defendant at the time of your transaction 
with him on March 11th, 1958, a written order form before he turned 
over the five capsules to you? A. No, I did not. 

Q. Did you at any time during that transaction give him a written 
order form? A. No, sir. 

Q. Now the five capsules you received from the defendant, were 
they in a tax-stamped package? A. No sir, they weren't. 

Q. Now how long before March 10th was it that you first saw the 
defendant? A. Well I had seen him around in the vicinity of between 


12th and 14th Street for about, I would say, approximately three months 


-- I mean three weeks, or more. 

Q. Three weeks or more? A. Yes. Just through my travel. 

Q. Now during that time had you ever said "hello" to him or he 
to you, before March 10th, 1958? A. I had spoken to him, sir, in the 
pool room. 

Q. And when you spoke to him how did you address him, by what 
name? A. Nick. 

49 Q. And for how long before March 10th had you been addressing 

him as Nick? A. I would say about three weeks or more, sir. 

Q. Now this Charles Dunn, he was actually an informant, wasn't 
he? A. That is correct, sir. 

Q. Do you know as a fact whether or not he is in court today? 
A. Sir, I do not know whether he is here. I have not seen him, sir. 

Q. Have you personally made any effort to locate Mr. Dunn in 
the past several weeks? A. No sir, I have not. 

Q. Has Officer Paul or Officer Didone to your knowledge made 
such an effort? A. Not to my knowledge, sir. 

MR. O'MALLEY: Your witness. 

FURTHER CROSS-EXAMINATION 
BY MR. GIORDANO: 
Q. Mr. Officer, did you consider the possibility of having this 
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man here today to corroborate your testimony? A. No sir,/I did not. 
Q. You did not? A. No, sir. 
Q. Now where do you allege that the defendant met you on 
March 10th? A. Where did he meet me? On the sidewalk by the curb 
in front of 1213 U Street, Northwest. | 
Q. And how long were you standing there before the defendant 
came up to you? A. I would say approximately five or ten minutes. 
Q. In making these arrests, these seven arrests that you have 
mentioned, is it your policy to ask a defendant if he can Provide you 


with drugs ? | 
MR. O'MALLEY: Objection. 

THE COURT: I think it is proper cross-examination. | Overruled. 

BY MR. GIORDANO: 

Q. Is it your policy to ask the individual that you are investigating 


if he can produce drugs to you? A. Well, I ask him if he is down or do 
he have anything? I do ask him that. | 
Q. You ask him if he has anything? A. That is right: 


Q. Those are the questions you ask the defendants? A. Yes, I 


ask them if they have any stuff or joints or something like that. 
Q. Do you ask them whether they can get some stuff for you, as 
it is called? A. I never asked one if he could get some for me, no. 
Q. You ask him if he has any. Officer Bryant, this was a new 
job for you, was it not? A. That is correct. 
Q. It was a new experience? A. That is correct. | 
Q. And you were endeavoring to do the best possible job you 
could, were you not? You stand in good stead with your fellow officers? 
A. Pardon? | 
Q. You were endeavoring, trying to make, to do the best possible 
job you could, to stand in good stead with your fellow officers: isn't 
that a fact? A. Sir, I always do my best. 
Q. Now did they ever tell you you had to make arrests to stay 
on with the squad? A. No, sir. | 


26 


Q. You were never told that? A. I was never told that. 

Q. Did you ever ask these defendants or these individuals 
whether they had'a written order form? A. No, I didn't, sir. 

Q. Did you ever ask them whether they had an original package ? 

52 A. No sir, I didn't. 

Q. And you never asked any of these people you investigated 
those questions, did you? A. No, sir. 

MR. GIORDANO: I have no further questions of this witness. 

MR. O'MALLEY: No further questions of this witness. 

(Witness excused.) 

MR. O'MALLEY: Officer, call Officer Paul, please. 

Whereupon, 
OFFICER DAVID PAUL 
was called as a witness for and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 

Q. State your name, please. A. David Paul. 

Q. And how are you employed? A. Iam assigned to the Nar- 
cotics Squad of the Metropolitan Police Department. 

Q. How long have you been so assigned? A. Approximately two 

years, sir. 

Q. Directing your attention to March 10th, 11th and 12th, were 
you so assigned at that time? A. I was, sir. 

Q. With whom if anybody were you assigned at that time ? 
A. My partner is Detective Thomas Didone. 

Q. Do you know Officer Bryant of the Narcotics Squad? A. I 


do, sir. 


Q. Were you working in conjunction with him on March 10th, 


11th and 12th of 1958? A. Iwas, sir. He was employed as, engaged 
as an undercover officer under the supervision of Detective Didone 
and myself during that period of time, sir. 

Q. Do you know whether or not that he was working with an 
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informant at that time? A. He was, sir. 
Q. Do you know the name of that informant? A. Ido. 
Q. Do you? What is it? A. Charles Dunn. 
Q. Is Charles Dunn here in court today? A. I don't see him in 
court, sir. 
Q. Have you made any effort to produce Charles Dunn in court 
today? A. I saw Charles Dunn a few weeks ago and informed him that 
54 this case was coming up, sir. 
MR. GIORDANO: That is not responsive. I object. 
THE COURT: I sustain the objection. You may bring that out 
later. Have you made any effort, he said. Is this designed to show 
what effort you made ? 
THE WITNESS: Yes sir, that I have seen this Charles Dunn -- 
THE COURT: And did you ask him to come here? 
THE WITNESS: Today? 
THE COURT: Yes. 
THE WITNESS: No sir, not on this particular day, sir. 
THE COURT: What did you say to him, then? 
THE WITNESS: I saw him last week or the week before last 
over in Municipal Court. He was there in the court house, and I told 
him this case was coming up, and to keep in touch with us and we would 
let him know the exact date. He hasn't been in touch with us and I have 
been unable to locate him this week, sir. 
THE COURT: I think that is responsive, counsel. | 
BY MR. O'MALLEY: | 
Q. Now, directing your attention to March 12th, 1958, did you 
have occasion to see officer Bryant at that time, sir? A. I did, sir. 
55 Q. What time of day was it? A. On March 12th, I saw officer 


| 
Bryant about eight fifteen a.m. in the vicinity of Second and|C Streets, 


Northwest. 
Q. And with whom were you at that time, if with anybody? 
A. Detective Didone. | 
Q. At that time what did you do, if anything, with regard to 
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Officer Bryant? A. We met officer Bryant at eight-fifteen a.m. on 


March 12th. He turned over to me a small colored envelope which 
contained five gelatin capsules, each of which contained a white pow- 
der. A manila envelope. 

Q. What was officer Didone -- where was officer Didone at that 
time? A. He was in the car with us. 

Q. And what else did you see Officer Bryant do at that time, if 
anything? A. He handed me the envelope and stated that it came from 
the defendant -- 

THE COURT: Don't state conversation. I sustain the objection. 
That will be stricken. 

BY MR. O'MALLEY: 

Q. Did Officer Didone and Officer Bryant have any exchange or 

discussion at that time ? 

THE COURT: Yes or no. 

THE WITNESS: You are referring to March 12, sir? 

MR. O'MALLEY: Yes. 

THE WITNESS: I received the envelope on March 12th from 
Officer Bryant. No, sir. 

BY MR. O'MALLEY: 

Q. I show you what has been marked government's exhibit 2-A 
for identification and ask you if you can identify it? A. Yes, sir. 

Q. Can you? A. Yes, sir. This is the small cream-colored 
envelope. 

Q. Can you identify it? The answer is yes. A. Yes Ican, sir. 

Q. How do you identify it? A. I identify it, the initials, my 
handwriting and time and date in my handwriting appear on the face of 
the envelope. 

Q. What do you identify 2-A as? A. As the small cream- 
colored envelope which officer Bryant turned over to me on March 
12th and which contained five gelatin capsules, each containing a white 
powder. 

Q. Now what if anything did you do with government's exhibit 
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2-A at that time? A. After receiving the envelope from Officer 
Bryant I returned it to the office of the Narcotics Squad where I per- 
formed a field test on the contents of the powder in one of these cap- 
sules which indicated by positive color reaction the narcotic) alkaloid 
of the opiate group. I then replaced the caps in the small envelope 
heretofore and sealed it. I initialed it, Detective Didone initjaled it. 


I then placed the small cream-colored envelope with the five capsules 


into the larger evidence envelope which I filled out on the face of it 
| 


and signed my name. 
Q. You are pointing to government's exhibit 2 for identification ? 
A. Yes sir, government's exhibit number 2, which I filled out and 
signed, and which I lock-sealed in back. I kept it in my posdession 
until the afternoon of the same day, as I recall, March 12th,/when I 
personally delivered this to the United States Chemist. 
Q. At that time, you indicate this as government's exhibit 2. At 
that time did it contain government's exhibit 2-A at that time? A. Yes 
sir, this cream-colored small envelope was inside government's ex- 
hibit 2, sir. 
Q. Who did you turn it over to? A. William P. Butler, the 
United States Chemist, sir. | 
Q. Officer Paul, I show you government's exhibit 1 and ask you 
if you can identify it? A. Yes sir. My initials appear on a bottom 
of government exhibit Number 1. 
Q. And would you look inside? What do you identify ee 
ment's exhibit las? A. This is the large evidence envelope which 
we put exhibit number 1 in, which we received from Officer; Bryant on 
March 11, 1958. | 
Q. Will you look inside, please? A. Yes. 
Q. You are now holding what is marked for identification as 
government's exhibit 1-A. Can you identify it? A. Yes sir, I can 
Q. How can you identify 1-A? A. My initials appear on the 
face of the envelope. 
Q. What do you identify government's exhibit 1-A as? A. This 
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is the small cream-colored envelope which officer Bryant turned over 
to Detective Didone in my presence, approximately eight-thirty a.m., 
on March 11th, 1958, which contained six gelatin capsules, each of 
which contained a white powder. 

Q. Where was the location at which that was turned over ? 


A. Second and C Street, Northwest, sir. 


59 Q. Now at the time you saw Officer Didone receive government's 
exhibit 1-A, did it have any tax stamps on the package that he received? 
A. No, sir. 

Q. How about when you received government's exhibit 2-A? 

Did it have tax stamps on the package? A. No, sir. 

Q. Were you with -- strike that. Now with reference to govern- 
ment's exhibit 1, did you see what officer Didone did with reference to 
government's exhibit 1? A. Yes, sir. 

Q. What? A. After he received government's exhibit 1 from 
Officer Bryant on March 11th, we returned to the office of the Narcotics 
Squad, that is Detective Didone and myself, where he performed a 
preliminary field test on one of the capsules in exhibit number 1, and 
it indicated by a positive color reaction -- 

MR. GIORDANO: I am going to object to this. Officer Didone is 
here. 

THE COURT: Did you see all of this done ? 

THE WITNESS: Yes sir, I was present when this was performed. 

BY MR. O'MALLEY: 

Q. After the field test was made did you see what Officer Didone 
did with Exhibit 1-A? A. Yes sir, he returned the capsule to the 
small cream-colored envelope and sealed same. We both then initialed 
the small cream-colored envelope and he placed it into the larger evi- 
dence envelope which he sealed and which I initialed and he filled out, 
sir. 

Q. All right, and then did you see what officer Didone did with 
government's exhibit 1, the large envelope? A. He placed it into the 
cabinet we have, a locked cabinet in the office, sir. 
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Q. Did you see Officer Didone when he returned to that cabinet 
subsequently? A. On March 12th, sir. 
Q. You saw him at that time? A. Yes, sir. 
Q. What did you see Officer Didone do with referencé to govern- 
ment's exhibit 1? A. He delivered it to the U.S. Chemist on March 
12, 1958, sir. 
Q. Were you with him at that time? A. Yes, sir. 
Q. And you say "delivered to"; what did you see Officer Didone 
do with reference to the United States Chemist as regards govern- 
61 ment's exhibit 1? A. He handed Exhibit 1 to the United States 
Chemist, William P. Butler, sir. | 
MR. O'MALLEY: Your witness. 
THE COURT: We will take a five-minute recess at this time. 
(Short recess.) 
BY MR. O'MALLEY: 
Q. Officer Paul, did there come a time after March 12th when 
you saw Donald E. Martin? A. Yes, sir. 
Q. When was that? A. April 22, sir. | 
Q. And with whom were you at the time that you saw!Donald E. 
Martin? A. With Detective Didone. 
Q. And where did you see Donald E. Martin? A. At|D.C. 
General Hospital. | 


Q. And what was your purpose in going to D. C. General Hospi- 
| 


tal? 
MR. GIORDANO: Iam going to object to that. I can't see the 
relevancy. 
THE COURT: Come to the bench. 
(Bench Conference:) 
MR. O'MALLEY: He went there to arrest him in a word, your 
Honor. 
THE COURT: Went there to arrest him? 
MR. O'MALLEY: Yes, sir. 
THE COURT: What has that got to do with the case; anything? 
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MR. O'MALLEY: Yes; he made an admission afterwards. 

THE COURT: You mean at the time of the arrest? 

MR. O'MALLEY: Yes, sir. 

THE COURT: No problem of Mallory, then? 

MR. O'MALLEY: No, your Honor. 

MR. GIORDANO: I object to that, for several reasons. Of course 
the United States Attorney actually in this case had rested and I was 
about to -- 

THE COURT: Arrested? 

MR. GIORDANO: He actually in this particular case had no 
further questions of him. I was about to cross-examine. Then he asked 
another question. Of course I didn't know what that question was going 
to be. Now in this particular case you have a defendant in the hospital 
for treatment, at'the psychiatric section, and the allegations here, 
according to the U. S. Attorney, are admissions against interest. 

I will object in regard to the relevancy of the arrest, and also the 
fact that if he was hospitalized I don't believe it would be admissible 

63 anyway. 
THE COURT: I will overrule your objection. 
(I n Open Court:) 
BY MR. O'MALLEY: 

Q. What was your purpose in going to the hospital? A. To 
arrest the defendant. 

Q. And you did in fact arrest him at that time, did you? A. Yes, 
sir, on April 22nd we had in our possession -- not in our possession, 
but we had a U. S. Commissioner's arrest warrant for the defendant 
and went to the hospital and placed him under arrest on April 22nd. 

Q. At that time did you tell the defendant for what you were 


arresting him? ‘A. Yes sir, he was told why he was arrested and who 


we were. 

Q. At that time did you have any conversation with the defend- 
ant? A. Yes sir, we did. 

Q. What did you say to him and what did he say to you? A. The 
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conversation we had with him concerning whether he was addicted to 
narcotics -- 

Q. Now just as regards this charge. A. This charge? | He stated 
that he didn't sell narcotics but he has copped for various people, the 
term "copped" means that he has obtained narcotics for various people. 

64 Q. Did you ask him about the charges of March 11th and March 

12th? A. About selling narcotics to Officer Bryant? Yes, we did. 

Q. What did he say with regards to that? 

MR. GIORDANO: I will object to this. 

THE COURT: Was this at the time of the arrest? 

THE WITNESS: On April 22nd, sir. 

THE COURT: Was it at the time of the arrest? 


TEE WITNESS: We talked to him at the time of the arrest and 


also later on at our office. 
THE COURT: Was this conversation later on in your office or at 
the time of your arrest? 
THE WITNESS: The conversation on which Iam pearing now 
was at the time of his arrest, at the hospital. 
THE COURT: Do you still object? 
MR. GIORDANO: Yes, sir. May I approach the bench, 
Honor ? 
THE COURT: Yes. 
(Bench Conference:) 
MR. GIORDANO: Your Honor, this situation the defendant was in 
the hospital and in fact you might consider a captive there. He was 
actually being detained there for treatment. 
THE COURT: Who detained him there ? 
MR. GIORDANO: As I understand, he was sent there. | 
MR. O'MALLEY: He went there of his own accord, as I under- 
stand it. 
MR. GIORDANO: Does the record so show that? 
MR. O'MALLEY: It is my understanding from the record that 
he did go voluntar’ly as an addict, your Honor. 
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MR. GIORDANO: I have no personal knowledge of that one way 
or the other. 

THE COURT: Well, I can't rule unless there is some evidence. 
If you don't want to put the necessary evidence in, Mr. District Attor- 
ney, I will have to sustain his obj ection. 

You say you understand he went there voluntarily; but if he was 
there because he was committed, that might make a difference. 

MR. O'MALLEY: I can ask this officer. 

MR. GIORDANO: He would have only hearsay knowledge, your 
Honor. 

THE COURT: I don't think he would know. I suppose there is a 
file somewhere on it. 

MR. O'MALLEY: Yes, your Honor. I could have that here after 
lunch. 

THE COURT: Well, you want to continue your examination of 
him, don't you ? 

MR. O'MALLEY: Well yes. And by your Honor's leave I could 
support it later. 

THE COUR'T: Yes. But suppose you don't support it later? 

MR. GIORDANO: It would be highly prejudicial for it to be in 
evidence before the jury. 

MR. O'MALLEY: Well, may I call the Chemist out of order, your 


Honor, and then call this officer back after I have ascertained that he 


went in voluntarily ? 

THE COURT: Any objection? 

MR. GIORDANO: I would feel this, your Honor -- 

THE COURT: The only question I asked is whether you have any 
objection. 

MR. GIORDANO: I have no objection if he is recalled within a 
reasonable period of time. 

THE COURT: Well, after lunch. 

MR. GIORDANO: After lunch. 

MR. O'MALLEY: Thank you, your Honor. 
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THE COURT: But I will let you cross-examine him now on 
everything so there won't be any opportunity for him to think over his 
answers. 

MR. GIORDANO: Well your Honor, in regard now to the possi- 
bility of whether he had been committed there or not, I don't think a 
witness should rely on hearsay. I think there should be a medical 
hospital statement to that effect. 

THE COURT: There will be a record under the statute. 

MR. GIORDANO: Thank you. 

THE COURT: You will be permitted to cross-examine|him on 
everything and redirect on everything, but I will permit the government 
to recall him. | 

MR. GIORDANO: I understand. 

THE COURT: When you find out the facts about this you had 
better come to the bench and explain it. | 

MR. O'MALLEY: I will, your Honor. 

(In Open Court:) 

THE COURT: Have you finished your direct for the present? 

MR. O'MALLEY: Yes, your Honor. 

THE COURT: You may cross-examine. 

MR. GIORDANO: At this time I would like you to instruct the 
jury to disregard the last answer in view of our bench conference. 

THE COURT: Do you want it read back? 

MR. GIORDANO: May I come to the bench again, your! Honor ? 

(Bench Conference:) 

MR. GIORDANO: Officer Paul has just made a statement in 

answer to a query that the defendant said that he had obtained, in effect 


obtained drugs for other people. Now if in fact he was committed there, 
68 I believe that even that statement would be inadmissible. I believe 

that therefore at this time the jury should be instructed to disregard 
that answer. 
THE COURT: I don't agree with you that would make it inadmis- 


sible. But I wanted to know the facts before I ruled on it. Now I will 
| 
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let you move to strike that later, because if I consider and concluded 
that it is inadmissible, and have stricken it, it will have to be repeated. 
You don't want that, do you ? 

MR. GIORDANO: No. 

THE COURT: But you can move later to strike it if I agree with 
you that it is inadmissible because he was incarcerated involuntarily. 
I don't think that makes any difference. But I want to find the facts 
before I rule. 

MR. GIORDANO: All right, your Honor. 

THE COURT: All right. 

(In Open Court:) 
BY MR. GIORDANO: 

Q. Officer! Paul, of your own personal knowledge you do not 
know where Officer Bryant obtained these capsules; isn't that a fact? 
A. Yes, sir. 

69 Q. You have nothing but his statements as to where he obtained 
them in this particular case; is that not alsoa fact? A. That is true, 
sir. 

Q. Did you in advance plan these rendezvous with him on 
March 11th and March 12th? A. Do you mean did we plan the meeting 
with Officer Bryant? 

Q. Yes. A. We would make contact after he had made approaches 
and planned where we would meet and when, yes sir. 


Q. How was that rendezvous set? A. Officer Bryant would call 


us periodically, every day we had contact with him. He would get in 


touch with us and we would then make plans where to meet. We would 
tell him what time and place to meet us, which he did. 

Q. And where precisely was the rendezvous of March 11th? 
A. We met Officer Bryant on March 11th at Second and C Street, 
Northwest, sir. 

Q. How about March 12th? A. At the same location, Second and 
C Street, Northwest. 

Q. Was that a regular place where you would meet at these 
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| 
rendezvous? A. That was the place where more or less we;made most 


of our meetings. 
Q. Well of your own personal knowledge you do not know whether 
these capsules were at one time in an original package or not; is that 
also a fact? A. Of my own personal knowledge, no sir, I don't know 
that. 
Q. All right. Now who provided these small tan envelopes that 
have been marked as exhibit 1-A and exhibit 2-A? How were they 
provided; who provided these particular small envelopes ? A. At the 
onset of the investigation we supplied the undercover officer| with 
numerous materials. One of the materials we supplied him was a 
quantity of empty small envelopes. 
Q. Well, did Officer Bryant, when he showed you these capsules, 
have them in the respective envelopes? A. The capsules -- when he 
turned them over to us they were in the envelope with the face filled 
out, sir. | 
Q. With the face filled out? A. That is true, sir. | 
Q. Were they as they are today, the same exact condition ? 
Were they filled out as they are today? A. There is some writing on 
there after he turned them over tous. Of course later on we put our 
signatures on there, and later on the chemist puts his notation on the 
rear and stamps his number on the top. Of course he|wasn't 
there at the time Officer Bryant turned it over tous. Of course the 
top is slit, and it was not slit at that time, but it was unsealed when he 
turned it over to us. 
Q. Were these envelopes filled from the top down to the center 
area where I am noting with my fingers (indicating)? A. Yes, sir. 
That was the only writing on there, down to where his name jis, and 
stops there. | 
Q. Were the envelopes open at that time? A. It was unsealed, 
that is true. 
Q. Unsealed? A. Yes. 
Q. Now Officer Paul, approximately how many undercover men 
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did you have working for you at that time? A. Now are you talking 
about myself and Detective Didone ? 

Q. Yes. A. One undercover man. 

Q. Were you working as a team at that time, both of you to- 
gether? A. That is correct, sir; partners. 

Q. Were you also operating yourself in making investigations 
besides having this undercover man? A. Not strictly in the same 

sense as Officer Bryant would be, sir. 

Q. Were you at that time making arrests for narcotic violations ? 
This is now March 1958 that I am referring to. A. It is hard to 
answer your question. We might very possibly have made an arrest 
during that month, sir. 

Q. How many arrests were you making on an average in those 
months, referring now to Spring of 1958, to the best of your recollec- 
tion? A. Iam not able to answer that question, sir, because I don't 
have the figures with me. I am pretty sure, in fact positive, we did 
make an arrest for narcotic violations during those months. But the 
exact number I would have to check at the office. 

Q. Could you venture a reasonable calculation as to how many 
it might be? A. 'No sir. I don't want to give you a figure that might 
not be true, sir. I can't tell you how many there might possibly have 
been. 

Q. Was it more or less in this month, or last month - last 
month being the month of March? A. I can't even venture a guess, sir. 

Q. How many arrests did you make last month, and the month 
of March of 1959? A. For narcotic violations ? 

Q. Yes. A. I believe our total cases last month was 15 or 17. 

Iam not sure, sir. I can't truthfully answer the question. Iam 


trying to guess at it. 


Q. You are saying 15 or 17 for the month of March, referring 


to your activities and the activities of Officer Didone ? A. Iam talk- 
ing about cases, yes sir. 


Q. Cases? A. Yes, sir. 
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Q. All right. You say that the number of last March would be 
approximately that? A. WhenI refer to cases that doesn't refer to 
actual arrests made. Actual arrests made last month wouldn't be that 
many arrests. But we make more than a case on an arrest., Solam 
saying it would be 15 or 17 cases. But it would be less arrests. 

Q. Was it more than ten arrests last month? A. I would say 
less than ten actual arrests by Detective Didone and myself on nar- 
cotic violations, yes sir. 

Q. Very well. How did it happen that you conducted the investi- 
gation of these capsules on March 12th and that Officer Didone handled 
the investigation and examination of these capsules on March 11th? 
Was that arranged between you? A. That is our standard operating 
procedure. The undercover officer, we would arrange so that he would 

pick up one and I would pick up the next, but each one of us 
would handle the following exhibit. In other words, we take turns and 
he would take one and I would take the next, in each other's presence, 
where he would make the test or I would make the test, and he would 
fill it out or I would fill it out. That is our routine procedure as long 
as I have been on the Narcotic Squad, sir. 

Q. Now, approximately how many arrests was officer Bryant 
responsible for in the period he was assigned to your squad, -- first 
let me ask you how long was he assigned to your knowledge 'to the 
Narcotic Squad? A. As I recall he was with us four or five months, 
I believe, sir. | 

Q. From what month to what month? A. The last month was 
April. I believe he came with us either in December or January, sir, 
of '58. | 

Q. And approximately how many arrests was he responsible for 
during that period of time? A. I believe we had six or seven defend- 
ants in that time, sir. | 

Q. That he was responsible for? A. That Officer Bryant had 
made, yes sir. 

Q. Well did you fill out these envelopes, both of these larger 
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envelopes yourself? A. No sir. On exhibit number 1, which Detective 

Didone handled, he filled out the larger envelope which I initialed 
on the bottom, and in reference to the second exhibit on which I filled 
out the larger evidence envelope and which he initialed. 

Q. Isee. You state that on April 22nd, 1958, you again saw the 
defendant at D. C. General Hospital; is that correct? A. I saw the 
defendant at D. C. General Hospital, yes sir. 

Q. Had you ever seen him prior to that? A. I believe I had 
seen him on one occasion prior to that, sir. 

Q. Did you know the defendant personally? A. To the best of 
my recollection I met the defendant on a previous occasion, on 7th 
Street -- 

Q. Just answer my question. Did you know him personally ? 

A. Do you mean did I know him when I saw him, sir? 

Q. Did you know him to speak with personally, or did you just 

know him by appearance? Answer yes or no. A. To the best of my 


recollection I have spoken to the defendant on one occasion on 7th 


Street, sir. 
Q. Was that the only time you have ever seen him? A. To the 
best of my recollection yes sir, that one time on 7th Street was the 


only time I have seen him previous to placing him under arrest, 


MR. GIORDANO: I have no further questions at this time. 

MR. O'MALLEY: None at this time. But I would request 
respectfully the opportunity of calling him back. 

THE COURT: You may cross-examine on that other matter, 
depending on how I rule, with that understanding. 

You will be allowed to stand down for the time being, subject 
to recall. 

(The witness was excused, subject to recall.) 

MR. GIORDANO: May I ask that the witness be instructed not to 
discuss this case with anyone ? 

THE COURT: Don't discuss this case with anyone during the 
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time that you are not on the stand, because you are subject to/recall. 
THE WITNESS: Yes, your Honor. 
MR. O'MALLEY: Call Mr. Butler. 
MR. GIORDANO: May I ask he be excluded from the room ? 
THE COURT: Yes. He must leave the room. Go in the witness 
room and remain there until called. 
(Witness Paul left the court room.) 
Whereupon 
WILLIAM P. BUTLER 
was called as a witness for and on behalf of the Government, and, 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. O'MALLEY: 
Q. State your name, please. A. William P. Butler. 
Q. And how are you employed? A. Iam employed as a Chemist 
by the Internal Revenue Service of the Treasury Department, 
Q. And for how long have you been so employed? A. Eight 
years. | 
Q. And prior to that time what education did you have jin 
chemistry? A. I received a Bachelor's degree in Chemistry from 


Georgetown University; a Master's Degree in Chemistry from George 


Washington University. 
Q. And during the eight years you have been with the Internal 
Revenue Service have you been working in the field of Chemistry ? 
A. Yes sir, Ihave. I have been assigned to the analysis of narcotic 
drugs and illicit liquor samples for the entire eight-year period. 
78 Q. And during that time have you testified in court as/regards 
your chemical analyses on narcotics? A. Yes sir, I have. | 
Q. Approximate ly how many times, if you recall? A: I 
imagine about 1500 times. 
MR. O'MALLEY: I submit, your Honor, he is an expe: 
THE COURT: Very well. 


BY MR. O'MALLEY: 

Q. Doctor, have you worked at the Internal Revenue Service as 
a Chemist on March 11th, 12th and 13th of 1958? A. Yes sir, Iwas 
working there at that time. 

Q. Doctor, I show you Government's exhibit 1 for identification 
and ask you if you can identify it? A. Yes, I can identify government 
Exhibit 1. I have my initials placed in the upper left-hand corner of 
the envelope. 

Q. And what do you identify government's exhibit 1 as, Doctor? 


A. A Treasury Department lock-sealed envelope that I received, 


sealed and intact, from Officer Didone, of the Metropolitan Police 
Department on the 12th of March, 1958. 

Q. Now Mr. Butler, I show you what has been marked govern- 
ment's exhibit 1-A for identification and ask you if you can identify 
that? A. Yes, sir, 1can. This government exhibit 1-A was contained 

in government exhibit 1 and when I opened it I withdrew govern- 
ment exhibit 1-A and cut the end of the small envelope open. 

Q. And at'the time you first saw government's exhibit 1-A, what 
if anything did it contain? A. It contained six gelatin capsules. Each 
capsule was filled with a white powder. I analyzed a portion of that white 
powder from each one of the six capsules and found that each capsule 
contained a mixture of heroin hydrochloride, quinine hydrochloride, milk 
sugar and mannitol. The heroin being a derivative of opium and a nar- 
cotic drug. 

Q. Now what does government exhibit 1-A now contain? A. Gov- 
ernment exhibit’ 1-A now contains the six capsules which I originally 
found in it, and the portion of the powder in each capsules that was not 
used in the analysis. 

Q. Mr. Butler, I show you what has been marked government's 
exhibit 2 for identification and ask you if you can identify it? A. Yes, 
sir, I can identify government exhibit 2. I have my initials placed in 
the upper left-hand corner of the envelope. 

Q. And what do you identify government exhibit 2as? A. A 
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| 
Treasury Department lock-sealed envelope, that I received and intact, 
from Detective Paul, of the Metropolitan Police Department, lon the 
12th of March, 1958. I cut the end of the envelope open. 
Q. Doctor, I show you what has been marked government's 
exhibit 2-A for identification and ask you if you can identify that ? 
A. Yes, sir, Ican. Government exhibit 2-A was contained in govern- 
ment exhibit 2 when I opened it, and I opened the end of the small en- 
velope by cutting it, and found that government exhibit 2-A contained 
five gelatin capsules, each capsule with a white powder. I analyzed 
the portion of the powder from each one of the five capsules and deter- 
mined that the powder in each capsule was a mixture of heroin hydro- 
chloride, quinine hydrochloride, milk sugar and mannitol. The heroin 


being a derivative of opium and a narcotic drug. 


| 
The five capsules, with their residue, is now contained) in govern- 


ment exhibit 2-A. 
MR. O'MALLEY: At this time, your Honor, the government 
offers into evidence government's exhibit 1-A and 1, and its contents; 
and 2 and 2-A, and its contents. | 
MR. GIORDANO: I object, your Honor. 
THE COURT: I sustain the objection so far as the envelopes 
themselves are concerned, because they have writings on them that 
were made not in the presence of the defendant. 
I will overrule the objection so far as the contents of 1-A and 
2-A are concerned. 
MR. GIORDANO: May I approach the bench and state the cause ? 
THE COURT: I thought that was what you had in mind. 
(Bench Conference:) | 
MR. GIORDANO: I had in mind, also, your Honor, this fact: 
I deny that there is sufficient showing of causality here between the 
time that these capsules were allegedly taken from the defendant and 
the time that they were actually examined by the chemist, for this 
reason. You have this cap not expressly and explicitly explained by 


the government, and that is the elapse of time from eight in jthe even- 
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ing until eight in the morning, where these capsules were, exactly 


where they were kept, whether they were locked up, exactly how they 


were attended to, who was the custodian of them. You don't have their 
presence explained. And realizing you have to put this with the fact 
that this officer by his own admission and statement, other people 
were under observation and making other investigations at this time. 

In view of that, your Honor, I don't think there has been a show- 
ing of a pattern of custody that will bridge that gap. Then you don't 
have I think sufficient explanation as to each and every step in regard 
to the other stages. But I think the primary stage is the one I men- 

82 tioned to your Honor. 

THE COURT: The objection is overruled. Now only the con- 
tents are admissible, namely, the six and five capsules, respectively. 

MR. O'MALLEY: Yes, your Honor. 

THE COURT: You have demonstrated before the jury by the 
other exhibits, one and one-A and two and two-A, the continuity, the 
chain of possession. That has been done. But I have always held that 
the envelopes themselves, with writings on them, not made in the 
presence of the defendant, were inadmissible. 

MR. O'MALLEY: Fine, your Honor. Thank you. 

MR. GIORDANO: There has been no showing of the chain after 
the drugs came to the chemist. The chain that links the chain is not 
sufficient on the other end. 

THE COURT: I have ruled. 


(Government's Exhibit Nos. 1-A and 
2-A, being five and six capsules 

: respectively, previously marked for 
identification, were received in 
evidence.) 


THE COURT: You might show to the jury the five capsules, and 


the six capsules, inasmuch as you offered that into evidence. 
83 MR. O'MALLEY: Should I just place them in my hand and show 
them, your Honor ? 
THE COURT: Yes. 
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MR. O'MALLEY: I am showing you the contents of government's 
exhibit 1-A (showing the exhibit to the jury). ! 
I am now showing you the contents of government's exhibit 2-A 
(showing the exhibit to the jury). 
Thank you. That is all. 
CROSS-EXAMINATION | 
BY MR. GIORDANO: | 
Q. Mr. Butler, the only facts you know about these capsules 
other than of course your regular examination, is the fact that they 
were delivered to you by Officer Didone and Officer Paul in the respec- 
tive envelopes; isn't that a fact? A. That is correct. 
Q. You have no other background information pertaining to these 
capsules? A. No sir, I do not. 
Q. Now when did you conduct these examinations of the capsules, 
the respective capsules? A. As close as I can remember it was 
done on about the 14th or 15th of March. 
Q. Well, how do you remember that? Let me preface that 
with this question: approximately how many examinations or laboratory 
tests do you make of various exhibits of capsules in a given day ? 
A. That really varies quite widely, depending on how much time is spent 


in the court. 


Q. Could you give us a typical day when you have no part-time ? 
A. With no court time I can do approximately ten samples per day. 
Q. Goon. A. There again it would vary as to the size of the 


individual sample. 


Q. Now how are you able to attach a specific day to these cap- 


sules in view of the facts that you relate? A. Well just from recol- 

lection, of the amount of work that I had at about that time, in 1958, 

I would assume that it would be three to four days before the analysis 

was conducted. 
Q. Do you specifically remember running a laboratory test on 

these capsules? A. Not independently, no. I recollect it from the 


notes that I have placed on the envelope. 
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Q. Then you have no independent recollection of running a test 
on these capsules, a specific recollection of running a test on these 
capsules? A. Not on these specific capsules, no sir. 

85 Q. Then what you are relying on then is your notes and only your 
notes in what your test was? A. That is correct, yes sir. 

Q. Well where were these capsules kept in the intervening time 
between receipt and examination? A. From the time that I received 
them until I analyzed them, and then after the analysis until they were 
presented in court, I had exclusive custody of them and they were 
retained in a government vault which is provided for me at the labora- 
tory, and into which I have alone access. 

MR. GIORDANO: Your Honor, may we approach the bench? 

THE COURT: 

(Bench Conference:) 

MR. GIORDANO: I just wonder whether the testimony of this 
expert on direct examination was competent and really admissible, if 
he states on cross-examination that he has no independent recollection 
but is relying on his notes, and there has been no showing of what 
those notes are.’ He didn't have the notes here in court. He didn't 
refer to them. He stated that specifically. 

THE COURT: Didn't he make notations on these envelopes? 
Isn't that what he has in mind? 

MR. GIORDANO: In regard to a specific finding on these partic- 
ular envelopes. 

86 THE COURT: Doesn't he have notations on the envelopes ? 

MR. O'MALLEY: Yes, and that is what he testified to. 

THE COURT: That was what refreshed his recollection. 

MR. GIORDANO: I didn't remember him saying that he used 
these particular envelopes to refresh his recollection or determine 
what his findings were at that time. 

THE COURT: Well, why don't you find out about it, if necessary. 
If it is necessary we can have him get his notes. 

MR. O'MALLEY: There are those notes on these envelopes. But 


they appear to be Didone's. 
MR. GIORDANO: They are signed by Paul. 
THE COURT: This is Paul's and this is Didone (indicating) ? 
MR.GIORDANO: This appears to be signed by Paul here (indi- 
cating). 
THE COURT: Well, you may explore it a little further, if you 
like. | 
(In Open Court:) 
BY MR. GIORDANO: 
Q. Mr. Butler, actually then in stating the composition of these 


capsules, you are relying on your notes, are you not? A. That is 


87-88 correct, yes sir. 
Q. What specific notes are you relying on? A. Iam relying on 
the notes that I placed on the small coin envelope and on the large 
lock-sealed envelope. Those notes were made at the time of the 
analysis being conducted and are the original notes that I made in the 
case. 
Q. Were they made in your handwriting? A. Yes sir, they were. 
MR. GIORDANO: I have no further questions of this witness. 
REDIRECT EXAMINATION | 
BY MR. O'MALLEY: | 
Q. I show you government's exhibit 1 and 1-A, Doctor,)and do 
you find on there any notes that you made as regards the content ? 
A. Yes sir, I do, on both government exhibit 1 and government exhibit 
1-A, I find the notes that I made at the time the analysis was|conducted. 
Q. What notes on there indicate to you, Doctor, what the analysis 
was on the contents of government's exhibit 1-A? A. On the back of 
government 1-A I have placed the laboratory number, with my initials 
under it. I did that prior to opening government exhibit 1-A.! I then 
opened it and conducted the analysis, and then in pencil I wrote, as 
89 each item was found during the analysis, I wrote "six capsules" 
then the weight of the capsule, the net weight of 6.0 grains for the six 
capsules. Then I wrote "heroin hydrochloride". I have HCL, which 
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to me means heroin hydrochloride; and QHCL standing for quining 
hydrochloride; MS standing for milk sugar; and the word Mannitol. 
Then at the conclusion of this examination the capsules were 
weighed again, and then I determined that there was 3.6 grains net 
weight remaining in the six capsules. I then wrote below the rest of 
the notes the name "Didone", indicating that I had received the sample 


from Detective Didone of the Metropolitan Police Department. 


Q. Now I show you what is government's exhibits 1 and 1-A for 


identification and ask you if you made any notes on these? A. Yes, 
I did. 

MR. GIORDANO: I am going to object to this. 

THE COURT: I think you opened the door in your cross- 
examination. 

MR. GIORDANO: Yes, but the witness has said where he re- 
ceived his recollection from. Now as far as that is concerned, that 
has been stated.’ I cannot conceive how this is now relevant. 

THE COURT: I think you opened the door to that when you made 

that inquiry. I think the government now has the right to show 
what the notes are, so as not to leave it all together up in the air. I 
overrule your objection. 

BY MR. O'MALLEY: 

Q. What notes did you make on either government's exhibit 1 or 
1-A which indicates the analysis you made? A. On government ex- 
hibit 2-A -- 

Q. 2and 2-A. Excuse me. A. On the back of the coin envelope 
I followed exactly the same procedure, giving the envelope a number 
and initialing it, then opening the envelope. I then wrote five capsules, 
with the weight of 5.0 grains net. Then I wrote down each one of the 
items as I found them. The heroin hydrochloride, quining hydro- 
chloride, milk sugar and mannitol, with the name of Detective Paul, 
indicating that he was the one who brought this sample to me, and the 
weight after the analysis of 2.9 grains of powder, which now remained 


in the capsules. 
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MR. O'MALLEY: Thank you, Mr. Butler. 
Your Honor, I would at this time offer into evidence, if there be 


no objection, both government's exhibits 1-A and 2-A. 

MR. GIORDANO: I am going to object to that, your Honor. 

THE COURT: Sustained. | 

MR. O'MALLEY: No further questions of this witness,| your 
Honor. 

MR. GIORDANO: I have no further questions. 

THE COURT: Stand down. You are excused. 

(Witness excused.) 

THE COURT: What is it? 

MR. O'MALLEY: May we approach the bench? 

THE COURT: Yes. 

(Bench Conference:) 

MR. O'MALLEY: Your Honor, there are two remaining wit- 
nesses, Officer Didone, whom I don't choose to call because his only 
purpose in being called would be the continuity. Since the evidence is 
in I shall not call him, on the exhibits, I choose not to call him be- 
cause it would be cumulative. 

The only other evidence is that of Officer Paul after we ascer- 
tain the way in which the defendant was in the hospital. | 

THE COURT: Well, I will take the usual luncheon recéss now, 
and you can ascertain those facts during the recess. | 

MR. O'MALLEY: Thank you, your Honor. 

MR. GIORDANO: I would like to ask of the U.S. Attorney's 
office, at that posture, do they intend to rest their case after calling 
this other officer? 

MR. O'MALLEY: That is my intention, yes, sir. 

MR. GIORDANO: SoI may prepare to get my witnesses here. 

THE COURT: Yes. All right. 


* 
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AFTERNOON SESSION 
(1:45 p.m.) 

THE COURT: Do you want to come to the bench on that legal 
matter, gentlemen? 

MR. O'MALLEY: Yes. 

(Bench Conference:) 

MR. O'MALLEY: Your Honor, the records from D. C. General 
are here, brought here by Doctor McIndoo, and they reflect that he was 
there, brought there by a policeman by the name of O'Neill from the 
Robbery Squad. ‘O'Neill had arrested him on I believe larceny charges, 
and the like, on the 13th of April. 

Now the police officer Paul has informed me -- and that is what 
I was telling your Honor -- that they had talked to the defendant at that 
time and he said that he had gone voluntarily to D. C. General Hospital. 
That was the basis for my statement to you this morning that I was 
certain that it was a voluntary commitment. 

The records from D. C. General, of course, state to the contrary; 
that it was not voluntary and that he had gone there because they found 
him to be in the throes of withdrawal symptoms after they had arrested 
him on this other charge. 

THE COURT: Well then, he was not there of his own free will. 
Then the question arises as to whether or not any statements he made 

under those circumstances are admissible. 

MR. O'MALLEY: Yes, sir. 

THE COURT: I will have to find out whether there had been an 
arraignment as provided by the rules. I think the rule of course would 
not require an arraignment where the man is under the influence of 
narcotics. Whether he had recovered from that at the time of the state- 
ment is another matter. 

MR. O'MALLEY: Your Honor, I just learned this minute of the 
record, because when I called the hospital they just said they were 


procured for me. That was a clerk. I didn't ask the content. I just 


read it now when Doctor McIndoo appeared in court. I would attempt 
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now to set out to get Officer O'Neill over here. 
THE COURT: Do you want to insist on that? 
MR. O'MALLEY: No, I would not object to your Honor instruct- 
ing them to disregard anything -- 
THE COURT: Any statement he made in the hospital to the 
officer. 
MR. O'MALLEY: Yes. | 
THE COURT: Would that be satisfactory. 
MR.GIORDANO: More than satisfactory. | 
THE COURT: We needn't have her give any testimony about it 
out of the presence of the jury? You don't care to press the pees 
MR. O'MALLEY: No, I won't press it. 
MR. GIORDANO: You will give them the instruction with regard 
to striking ? 
THE COURT: Yes. I will give it now, and if it isn't satisfactory, 
you speak up. 
MR.GIORDANO: All right, your Honor. 
MR. O'MALLEY: While we are here, I would like to bring this 


to your attention. Doctor Cody, I intend to call him in rebuttal. This 
is his day off and I do have him on telephone call. 
THE COURT: I don't think you need worry. I don't think we 
will reach him. 
MR. GIORDANO: At this time may your clerk be instructed to 


put my witnesses who are on call, to give them instructions to appear 


in this court within a half hour? I have three doctors -- 

THE COURT: Have you any of them here? 

MR. GIORDANO: Doctor Platkin will testify in another [case 
before Judge Letts. My two other doctors are presently at st. Eliza- 
beths Hospital. 

THE COURT: Do you have any other evidence? 

MR. GIORDANO: I intend to call a lay witness, this boy" s God- 
mother. 

THE COURT: Do you have any other witnesses ? 


97 
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MR. GIORDANO: Of course the defendant. Other than that -- 

THE COURT: Is this Dr. McIndoo here? She is one of your 
witnesses ? 

MR. GIORDANO: Your Honor, I didn't intend to call her in the 
usual order. I intended to call her after putting the Godmother on the 
stand. 

THE COURT: Well, you can do it that way. But we will have 
another witness, we will have enough to continue until the other two 
come ? 

MR. GIORDANO: Yes, we will have enough to continue until the 
other two come. 

THE COURT: Will you do that, call the assignment office -- 
wait just a minute. I am giving directions to the clerk to help him 
understand. 

MR. GIORDANO: All right. 

THE COURT: Call the Assignment Office and ask them to notify -- 

MR. GIORDANO: Doctor Owens and Doctor Holt. 

THE COURT: St. Elizabeths Hospital, to come down at once. 
Is that what you wish? 

MR. GIORDANO: Yes, your Honor. 

THE COURT: What is this other point? 

MR. GIORDANO: Are you in fact resting your case now ? 

MR. O'MALLEY: I will rest after your Honor instructs them 
to disregard. 

THE COURT: Yes. 

MR. GIORDANO: I will come to the bench at that time, at the 
conclusion of all of the government's case. 

THE COURT: All right. 

(In Open Court:) 
THE COURT: Members of the jury, you will recall that before 


the luncheon recess police officer Paul gave testimony in respect of 
certain statements allegedly made by the defendant to him, at the 
hospital. 
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A motion has been made to strike those statements, and that 
motion has been granted. You will therefore strike those statements 
from your minds, completely, and ignore them, when the time comes 
for deliberation. 

Is that sufficient ? 

MR. GIORDANO: Yes, your Honor. 

MR. O'MALLEY: The government at this time rests its case. 

MR. GIORDANO: May we approach the bench again ? 

THE COURT: Yes. 

(Bench Conference:) | 

MR. GIORDANO: At this time I would like to make a motion at 
the conclusion of the government's case on behalf of the defendant, it 
is a motion for acquittal or a motion to dismiss. | 

The basis for my motion is, first, that is that they have! raised a 
defense of insanity at the very onset in their opening statement for the 
defendant. The Tatum case is in operation, as I understand it, from 
the very point that once even some evidence -- rather the case is sub- 
stantial evidence, we did not deduce substantial evidence at this time. 
I do understand the government has rebuttal witnesses. | 

In regard to the case itself, my basis for raising this motion 
are these: the particular case, that although they claim to have what 
amounts to corroborating testimony in the substance of this informer, 
this informer's name was known by the government, certainly by the 
police officers. He has not been produced in court. At the proper 
time I am going to ask for an instruction on the absent witness in view 
of that fact. The government has issued a case in corroboration of 
this -- not that Iam saying it is necessary, as in the case of other 


crimes in the District of Columbia -- but they have not presented 
| 


evidence there. 
I have raised an objection in regard to the continuity of the ex- 
hibits and the physical evidence in this case. Your Honor of course 
has ruled on that. I understand your Honor's ruling. But of course I 
would like to at this time, at this posture, include that as part of my 
| 
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motion. I don't believe there is a showing of sufficient continuity, step by 
99 step. In the chain the links have not been closed. And for any other 
reasons that may seem to be reasonable I would like to state these as the 
basis for my motion on behalf of the defendant, and have the record to so 
read, to protect his interests. 
THE COURT: The motion is denied. 
(In Open Court:) 
THE COURT: Doctor McIndoo, will you be good enough to retire 
to the witness room? 
(Witness McIndoo excluded from court room.) 
MR. GIORDANO: Will you call Ruby Blakeney to the stand, please ? 
Whereupon, 
MRS. RUBY BLAKENEY 
was called as a witness for and on behalf of the defendant and, having been 
first duly sworn,'was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GIORDANO: 
Q. Mrs. Blakeney, would you please state your full name and your 
address? A. Ruby Blakeney, 1712 Lanier Place, Northwest. 
Q. In the future would you please try to talk more directly into 
the microphone so all the jurors can hear you? We have to hear you 
too. Now would you state what relationship do you have to the defendant 


100 in this case, that is, Donald E. Martin? Are you a relative of 
Donald E. Martin? A. No. 
Q. What connection then do you have with Donald E. Martin? 
A. Iam his foster mother. 
Q. His foster mother? A. Yes. 
Q. How long has Donald E. Martin been in your charge? A. Ever 


since he was four years old. 
Q. Ever since he was four years old? A. Yes. 
Q. Now has he been with you continuously from the time he was 


fourteen until the time he reached adolescence? A. I didn't -- four. 
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Q. Was he with you continuously from the time he was four until the 


time he went into military service? A. No. 
Q. All right. Now will you explain to the court how long during that 


period was he living with you? A. Well he was with me until he was 
almost 17. 

Q. And did he reside with you during that period? A. |Well he went 
to stay with his mother. | 

Q. Prior to that time was he residing with you? A. Backwards and 

101 forwards from Baltimore over here. 

Q. Now in regard to this young man, Donald E. Martin, would you 
tell the court what type of boy was he during his childhood and during the 
time that he was in his Teens? Did he attend school regularly? Was he 
in any trouble? Will you tell the court? A. No, he wasn't in any trouble. 

Q. All right. 

THE COURT: The question has been answered. Don't go beyond 
the question. 

BY MR. GIORDANO: 

Q. Did he attend school regularly? A. No -- yes, he did. 

Q. When did -- 

THE COURT: Did you say "yes" or "no''? 

THE WITNESS: Yes, he did. 

BY MR. GIORDANO: 

Q. When if ever did he begin having difficulty with his family life, 
and with adjustment to society? A. Well I would say when he was six- 
teen and a half. 

Q. What happened to him at that time? A. Well, he got in a little 
trouble of a crap game. 

Q. Did he have any real trouble before that time, to your knowledge ? 
A. Ohno, no. 

102 Q. Did there come a time when he went into the military service ? 
A. Well yes, he was with his mother then. 
Q. And how long do you say he was in the military service? A. I 


would say about ten months. 

Q. Do you know the reason for his discharge from the military 
service ? 

MR. O'MALLEY: Objection. 

THE COURT: Sustained. 

BY MR. GIORDANO: 

Q. Now when he left the military service did there come occa- 
sions and times that you saw him? A. At different times, yes. 

Q. Were they regular times when he would come to visit you? 
A. Sometimes. 

Q. Now prior to his arrest did you see Donald E. Martin in the 
early months of last year? A. Yes. 

Q. What were the occasions that you saw him, under what cir- 
cumstances did you see him? A. Well he was very upset and nervous, 
and it just seemed like he was off. He wasn't the same type of a child. 

Q. Were those the times when he came to visit you? A. Yes. 


103 Q. At your home? A. Yes. 


Q. And how did he act at those times? A. Well he just acted 
like he was off in a trance, and the nights he would stay there I would 
go in his room and call him for breakfast and he would be, sometimes, 


looking up at the ceiling talking, and just acting funny. 


Q. Did he ever do any things which you would consider strange ? 
A. Yes. Because one time that I hadn't seen him a few days, and I was 
asking him to come around and to get himself a job, and he just went 
right up in the air. It just looked like it just went all over him. He 
just wasn't himself. 

Q. What else did he do which would lead you to believe there 
was something strange wrong? A. Well he, well he just seemed - at 
least he threatened me. 

Q. What was that occasion when he threatened you? A. WellI 
asked him, you know, he should let me know where he was, and it just 


seemed it just went all over him for me to say it. I asked him would 
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he go see a doctor, there was something definitely wrong. 
104 Q. Did you ever take him to see a doctor for a nervoug or mental 
condition? A. No. 
Q. Was there any occasion, -- or what was the occasion if any 
that he went to see a doctor in a clinic, if there was one? A. Oh, 
when he was small I would take him to the doctor's, for tonsils and 
different things. He had ear trouble. But then he fell -- youjsee I had 
him in Massachusetts ever since he was in the fourth grade, and one 
time he fell there and he went to doctors there, but I didn't go. I just 
sent the money for him to have doctors with. 


Q. Was there ever an occasion when he went to the Yader Clinic ? 


A. Here in Washington ? 
Q. Yes. A. Yes, he did. 
Q. What was that occasion or what was he treated for? A. Well 
he was in Armstrong School and he came home that day and said the 
doctor said he had appendix and he had to be operated on the next 
morning. 
THE COURT: What did he have ? 
THE WITNESS: The doctor said he had appendix. 
THE COURT: Appendix? 
105 THE WITNESS: Yes. 
So I was sick myself. That was before I had my operation. So 
I got up out of bed and carried him to a doctor that night on Rhode 
Island Avenue. So the doctor told me the same thing, that he|had this 
appendix and had to be operated on. So it didn't register in my mind 
that is what was wrong. SoI carried him to Georgetown. So'they told 
me that they wasn't certain that it was appendix, but it didn't/ look like 
it, I would have to get a special doctor. 
I said if I have to get a specialist I will carry him to my doctor, 
Dr. Yader Clinic. So he said they won't be able to take you under a 
week. So I called and told them what had happened and they taken 
Donald the next day. | 
So it was a week they worked giving him different tests, you 
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know, and they said it wasn't appendix, they said I was right, that it 

was that condition, that nervous condition, and he had to have plenty of 

rest, because he was overgrowing anyway. He growed too fast. He 

didn't get plenty of rest when he got at a certain age it would just -- 
BY MR. GIORDANO: 

Q. What do you mean when you go on to say "go on like that''? 
A. Well I mean he would go into nerves, go to pieces, just upset, just 
go off. 

106 Q. Now would you tell the court -- A. So that is why I was 
asking him about'getting his rest when he tells me he should get rest 
and not run, so he wouldn't have this condition. 

Q. Mrs. Blakeney, only answer my questions. Try to frame 
your remarks to the scope of my questions. Would you tell the court 
and the jury what is the background of Donald E. Martin, who his 
mother was and his father? A. WellI never met his father. But his 
mother is Mrs. Aline Martin Green. She is sitting out in the audience 
now. Inever met his father. 

THE COURT: You have answered. 

BY MR. GIORDANO: 
Q. Do you know whether his mother and father ever lived to- 


gether? A. Well, they wasn't married. 


Q. They weren't married? A. No. 

Q. Now what was the situation, and the circumstances that he 
was brought to you for your care ? 

MR. O'MALLEY: Object to this, your Honor. 

THE COURT: I don't quite see the relevancy. 

MR. GIORDANO: I am trying to show the background from child- 
hood on. 

107 THE COURT: I think you have gone far enough. She said that 
he never was in any trouble of any kind until he was sixteen and a half, 
I think; I can't quite see why you want to go into the circumstances 
surrounding the custody of the defendant from this witness. 

MR. GIORDANO: All right, your Honor. 
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THE COURT: Unless there is something that is not apparent to 

me, I think it is pretty far afield. 
BY MR. GIORDANO: 

Q. Were there other things that the defendant did in the early 
part of last year, prior to his arrest, that would lead you to believe 
that something was wrong, besides the ones you have stated? A. I 
don't understand what you mean. | 

Q. Well you stated previously that he had threatened you, that he 
appeared to be beside himself and other things. A. Yes. | 


Q. Iam asking you now were there any other acts or circum- 


| 
stances that would lead you to believe that something was wrong ? 


A. Well yes, he would go in a room and close up by himself and talk 
to himself. 

Q. What was his ability to reason and think? 

MR. O'MALLEY: I object to the form of the question, your Honor. 

THE COURT: Overruled. Find out what she says. | 

MR.GIORDANO: All right, your Honor. 

BY MR. GIORDANO: 

Q. Did you answer that question? A. What was that? 

Q. What was his difficulties in thinking? You mentioned that he 
had difficulty in remembering and thinking. 

THE COURT: Fix the time. Do you mean after he came out? 

MR. GIORDANO: I am referring now to the early part of 1958, 
prior to his arrest. 

THE WITNESS: Well, I don't know. Just like I say, he) just 
wasn't at himself, he just wasn't the same boy. He just acted peculiar 
and talking to himself and wandering through the house. 

MR. GIORDANO: Your witness. 

CROSS- EXAMINATION 
BY MR. O'MALLEY: 

Q. Now before Donald Martin went to the army when he was 
eighteen years of age, do I understand your testimony to be that there 
was never anything unusual about him? A. Before he went to the army? 
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. Yes Ma'am. A. Well, he wasn't with me when he went. 
. He was with you until the time he was seventeen, wasn't he ? 
109 . Sixteen-and-a-half. 

Q. Well, up until that time you never saw anything unusual about 
him, did you? A. Well, not as bad as it is now. 

Q. Well did you testify to Mr. Giordano that you didn't see any- 
thing unusual about him up until that time? A. That I didn't see -- 

Q. Didn't you tell his counsel, Mr. Giordano, that you didn't see 
anything unusual: about him up until the time he was sixteen and a half? 
A. Do you mean he wasn't acting funny ? 

Q. Yes Ma'am. A. No, he wasn't acting, you know, like he was 
from sixteen-and-a-half. 

Q. Now after sixteen and a half when was the next? A. When 
he was in school in Massachusetts in the winter, and I sent him down 
to Danieltown, Pennsylvania, he went there to camp every summer 
after he came out of school from Massachusetts. 

Q. Now when was the next time you saw him after he was sixteen- 
and-a-half? How old was he the next time? A. The next time was 
when he come back from the service. That was the next time I seen him. 

Q. What was his age then? About nineteen? A. No. 

110 Q. How old was he? A. I guess he was about seventeen. 

Q. Seventeen? A. Seventeen-and-a-half, something like that. 

Q. What year was that? A. '57. Either '57 or '58. 

Q. Well, then was it your testimony that you didn't see anything 
unusual about him until the early part of 1958? A. No, I didn't see 
anything unusual -- 

THE COURT: I can't understand her. 

THE WITNESS: Not like he is now. 

THE COURT: Would you read it back? 


(The reporter read the last question and answer.) 
MR. GIORDANO: I would like to enter an objection. There 
seems to be a confusion in regards to chronology. On direct testimony 
the witness stated that the difficulty began arising when he was sixteen- 
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and-a-half. He is now twenty-one at this time, and he was seventeen 
when he went into the Air Force -- not the Army. So therein|lies the 
problem with regard to age and times. 

THE COURT: Well if the District Attorney doesn't clear it up, 
I will expect you to on redirect. 

MR. GIORDANO: Very well, your Honor. 

111 BY MR. O'MALLEY: 

Q. Now it is my understanding that Donald Martin returned from 
the Air Force in '56 or '57? A. '57. I think it was '57. | 

THE COURT: Now don't mumble. We cannot hear you, Please 
speak out. | 

BY MR. O'MALLEY: 

Q. Well how long a period of time was it after he returned from 
the Air Force until the beginning of 1958? How many months? A. Well 
I found the difference in him when he came from the Air Force, you 
know when he ran away, that is when I started seeing there was some- 
thing wrong with him. But they come for him and carried him back. 

Q. On the early part of 1958, was there anything else unusual 
which you noticed about Donald that you have not already stated? 
A. No. It is just what I said about that. 

MR. O'MALLEY: May we approach the bench, your Honor. 

THE COURT: Yes. 

(Bench Conference:) 

MR. O'MALLEY: Your Honor, the information I have from the 
police officers in this case is that, as a result of a conversation with 
this woman, she told them that she had helped to commit him, the de- 

112 fendant, to the hospital because of his narcotic addition. Of 


course that would explain any unusual conduct. ButIama little 
| 


reluctant to go into it. 
THE COURT: I think you should be. 
MR. O'MALLEY: Thank you, your Honor. 
THE COURT: It is thin ice. 
MR. GIORDANO: That is not true, your Honor. I have 
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understand it, I spoke with the prior attorney in this case -- your 


Honor will note I was not the first attorney in this case who made the 
motion -- I spoke with him with regard to the basis of that motion. 

It was on the basis of this Godmother seeing there was something 
radically wrong with this man -- Mr. Walsh was the attorney -- and 
his motion will state that, in the basis of the motion. 

THE COURT: All right. 

MR. O'MALLEY: Iam not going to pursue it, your Honor. 

(In Open Court:) 

MR. O'MALLEY: No further questions at this time, your Honor. 

THE COURT: Any redirect? 

MR. GIORDANO: I would like to clear up this time element, 
your Honor. 

THE COURT: All right. 

113 REDIRECT EXAMINATION 
BY MR. GIORDANO: 

Q. On direct examination, Mrs. Blakeney, you said he began 
having trouble to the best of your knowledge when he was around six- 
teen anda half? A. Yes. 

Q. Do you know his present age at this time? A. Twenty-one, 
January fifth. 

Q. Then he began having trouble around four and a half years 
ago; is that your testimony ? A. Yes. 

Q. Now is it not a fact that he went in the military service in 
1955, to the best of your recollection, if I may refresh it, and was 
released before the end of 1955? A. Well, I don't remember that date. 

Q. You don't remember? A. No. 

MR. GIORDANO: I have no further questions. 

MR. O'MALLEY: No questions, your Honor. 

THE COURT: You are excused. Step down. 

(Witness excused.) 
MR. GIORDANO: At this time I would like to call Doctor McIndoo, 


as I understand she has been here for some time. 


114 Whereupon 
DR. MARY V. McINDOO 
was called as a witness for and on behalf of the defendant and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By MR. GIORDANO: 
Q. Doctor, will you state your full name? A. Mary V. McIndoo. 
Iam a psychiatrist at D. C. General Hospital. 
Q. Doctor McIndoo, . will you please state your qualifications to 
the court? First, will you state your education, where you were edu- 
cated and what degrees you hold? A. Iam a graduate of Womens 
Medical College in Pennsylvania, with an M.D. degree. I have been 
in the Navy two years as a psychiatrist. I completed my psychiatric 
residency training in Friends Hospital, Philadelphia. I am certified 
member of the American Board of Psychiatry and Neurology). 
MR. O'MALLEY: The government will stipulate the doctor's 


qualifications as an expert psychiatrist. 


THE COURT: Very well. 
BY MR. GIORDANO: 
Q. Doctor, I ask you to direct your attention to last summer, of 
1958. Did there come a time when you examined the defendant, Donald 
115 E. Martin? A. There came a time in July Ist of 1958/when he 
was admitted to the hospital. 
Q. What were the circumstances of the examination? |A. He 
was sent in from the court for mental observation. | 
Q. And approximately how long was he at the psychiatric sec- 
tion of the D. C. General Hospital? A. He was there until the 25th 
of August, 1958. 


Q. Now, doctor, according to your records and your knowledge 


of this case, approximately how many doctors examined the defendant? 
A. Ona prior occasion he had been examined by at least two individ- 
uals, and on the occasion we are speaking about, about four doctors 
examined him on the second occasion. 
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Q. Now, doctor, what history did the defendant present in the 
way of psychiatric impairment? A. Tous he spoke of hearing voices 
on many occasions, and that he had in the past been discharged from 
the Air Force for a mental problem -- emotional problem, is how he 
put it. 

Q. Did there come an occasion when you spoke with any mem- 
bers of the family with regard to his psychiatric condition? A. I 
personally did not, no. 

116-117 Q. Did other members of the staff at the hospital speak with any 
members of the family? A. Iam sorry, Mr. Giordano, I have the im- 
pression that someone did speak with a relative, but I do not finda 
record of it here. 

Q. Now, doctor, did there come a time when, pursuant to your 
examinations of the defendant, that you made a finding, a medical 
psychiatric finding in regard to his condition at that time? A. Yes. 
We did make a diagnosis of schizophrenic reaction. 

Q. And when was that diagnosis made? Can you tell us the 
approximate date? A. My letter to the court is dated August Ist, 1958, 
in which I stated -- 

MR. O'MALLEY: Objection. 

THE COURT: Sustained. 

BY MR. GIORDANO: 


Q. Would you tell us the approximate date? A. August 1st. 


Q. Now will you explain to the court the meaning of the medical 
terms, the psychiatric terms you used, what "paranoid" means -- 
schizophrenia ? 

THE COURT: She hasn't used "paranoid" yet. 

118 MR. GIORDANO: Pardon me. What classification did you say? 

THE WITNESS: The chart says schizophrenic reaction; para- 
noid type. 

THE COURT: Did you say that before? 

THE WITNESS: I did not, your Honor, not before. 


BY MR. GIORDANO: 

Q. Would you explain those terms to the court? A. A) schizo- 
phrenic reaction is a serious mental illness in which various| different 
types of symptoms may be exhibited. 
In this particular case the outstanding symptom that we found 

was paranoia. The paranoid condition is manifested by a person's 
suspiciousness of another person, his belief that they are out to get 
him, or in some way harm him. 
Q. Did you also find him to be psychotic? A. We did. 
Q. Will you explain what the word "psychotic" means to the court 


and the jury? A. Psychosis is a serious mental illness in which the 
individual's judgment is markedly impaired, in which he may experi- 


ence hallucinations of the auditory or visual type, in which delusions, 


| 
that is unusual thinking processes, are manifested, and many other 


symptoms of minor type. 
119 Q. Now in your medical opinion at that time, would you say the 
defendant was suffering from a mental disease or defect? 

MR. O'MALLEY: Objection. 

THE COURT: Overruled. 

MR. O'MALLEY: May I be heard on that, your Honor ? 

THE COURT: Do you want to come to the bench? 

MR. O'MALLEY: Yes, sir. 

(Bench Conference:) 

MR. O'MALLEY: Your Honor, I think the question should be at 
the time of the crime and not at the particular time of the examination. 
Then possibly after he gets the time of the crime, to possibly work 
back. But it seems that this possibly goes to the competency of the 
man to stand trial. 

THE COURT: Weli I think testimony as to his mental condition 
both after and before, as well as the immediate time of the crime, is 
competent on the issue of his condition at the time of the tridl. I think 
the authorities hold that. 

MR. O'MALLEY: All right. Fine. 
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THE COURT: Iam sure they do. 
MR. O'MALLEY: Iam somewhat concerned, though, as regards 
this competency to stand trial -- 

THE COURT: He hasn't asked any questions designed to bring 
120 that out yet. 

MR. O'MALLEY: The doctor almost got into that once. 

THE COURT: She volunteered it. 

MR. GIORDANO: I have not raised any questions with regard to 


(In Open Court:) 
BY MR. GIORDANO: 

Q. Doctor, did you understand the question I posed? A. Ido not 
recall it. 

MR. GIORDANO: Would you read the question: 

(The reporter read the last pending question.) 

THE WITNESS: In my opinion he was suffering from a mental 
disease. 

BY MR. GIORDANO: 

Q. You state that he was psychotic. By that do you mean insane ? 
A. Ido. 

Q. Now on'the basis of your findings in July, did you reach any 
conclusions in regard to his mental conditions prior to his internment 
at D. C. General Hospital? A. Iam sorry. I don't understand your 
question . 

Q. Let me re-state that. If I may first revert back to this: 


on prior direct examination you stated the defendant had a history of 


121 anti-social activities and maladjustment; is that correct? 
A. Yes, it is. 
Q. Now was there any other maladjustment such as narcotics, 
addiction to narcotics, in this history? A. There was. 
Q. Will you explain to the court what that condition was? A. On 
his first admission to our hospital he was suffering from heroin addic- 


tion. 
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Q. Was he so treated for that? A. He was. 

Q. Now doctor, what effect can prolonged and severe addiction 
have on a person who is mentally ill or suffering from mental disease ? 

MR. O'MALLEY: Objection. 

THE COURT: I sustain the objection. 

BY MR. GIORDANO: 
Q. Doctor, I would like to ask you this question: assuming that 
an individual had a history of social maladjustment and a history of ab- 
normal behavior for a period of several years before he was) found to 
be psychotic, and assuming further that this same individual was 
examined while in the military service and was found to be suffering 
from psychiatric impairment, and assuming further that the same in- 
dividual had been arrested for violating various laws and had been 

122 observed to be suffering from time to time from lack of memory, 
difficulty in thinking, acts of physical violence towards others, in 
particular loved ones; assuming further that these facts that I relate 
to you pertain to the defendant Donald E. Martin; and assume further 
that Donald E. Martin hypothetically, for the sake of this hypothetical 


question only, did in fact sell and possess narcotics -- I say this for 


the purpose of the hypothetical question only -- would it be your 
opinion that this background that I enumerate to you in the form of a 
hypothetical question, assuming it to be true, would this indicate that 
the particular acts that I mentioned were a product of this mental 
disease that you have diagnosed? 
MR. O'MALLEY: I object, your Honor. 
THE COURT: I sustain the objection. There are may state- 
ments that are not yet in evidence. You don't fix the date; and there 
are many other objectionable features to that long, hypothetical ques- 
tion. | 
MR. GIORDANO: I could cut it down. May I approach 'the bench? 
THE COURT: Yes. 
(Bench Conference:) 
MR. GIORDANO: I have under subpoena in this particular case, 
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your Honor, the immediate medical records from the Air Force, the 
time he was in the Air Force. In fact, I believe they may be right in 
123 this jacket, under the seal of the Air Force. 

Now I am going to ask for their admission into evidence at the 
proper time, under the recognized, duly executed seal, and ask that 
they be admitted.as an exception of the hearsay rule, as a medical 
record. 

I of course could not subpoena these doctors. The doctors are 
in Mississippi where the defendant was then stationed. This is some 
four and a half or five years ago that he was stationed there. I have 
no possibility of bringing those doctors in. 

I would like to make that a part of my hypothetical question, the 
fact of their findings. 

THE COURT: I cannot permit it unless it is in evidence. 

MR. GIORDANO: I would like to move for the admission of this 
document. 

THE COURT: I don't even have it. I don't know what you are 
talking about. 

MR.GIORDANO: There is or was brought up from the clerk's 
office this morning a document, clipped together, that was in the posses- 
sion of a Mr. Stearn, who is Clerk of this Court. I saw it on somebody's 
desk here this morning. 

THE DEPUTY CLERK: I will check with Mr. Stearns. 

MR. GIORDANO: It was here on the desk because I saw it. It is 

124 a series of papers bound together with a very impressive seal 
on it, a silver and gold seal. 

THE COURT: The seal alone doesn't make it admissible. It 
only permits them to be received in place of the originals. It goes to 
competency. There may be many objectionable features about it. 

MR. GIORDANO: I was hoping we could find it. I think it is on 


the bottom of that pile right there, your Honor (indicating). 
MR. O'MALLEY: I don't have it. 
THE DEPUTY CLERK: I will call Mr. Stearns and see where 
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it is. 

MR. GIORDANO: I had asked that there be in this jacket that 
file. Mr. Stearns showed them to me a couple of days ago and I was 
almost certain that they were brought up here today, and I thought I 
had seen them here. 

The documents are duly executed. I have no other way of getting 
them into evidence. I couldn't possibly get the doctors here, 

THE COURT: Well, what is the point of this bench conference ? 
To tell me about your difficulties ? 
MR. GIORDANO: The point of this is to bring it into evidence 
and ask to make it a part of this hypothetical question. 
THE COURT: I think the District Attorney is entitled to look at 
125 them. 
MR. GIORDANO: He certainly is, your Honor. Mr. Stearns told 

me that they would be here. The Clerk's Office assured me} in fact 
Mr. Stearns showed them to me two days ago. 


| 
THE COURT: Does this doctor have any opinion as to his mental 
condition on March 10th or March 11th? Have you asked her ? 
MR. GIORDANO: I believe she has, your Honor. 


THE COURT: Won't that simplify the whole thing? | 
MR. GIORDANO: I wanted to include in the hypothetical question 
these other factors. | 
THE COURT: If she has an opinion which is aforatle to you, 
you don't need a hypothetical question. 
MR. GIORDANO: That is true. 
THE COURT: But I don't suggest it, because I don't now what 
her answer would be. If you have reason to believe she would say he 
was suffering from some mental disease and that that disease caused 
the offense charged -- if it was committed -- isn "t that what you want 
to get into evidence? 
MR. GIORDANO: Yes sir, that is what I want to get into evidence. 
THE COURT: If you think she will say that, why don' t you ask 
126 her? I don't know what she will say, of course. | 
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MR. GIORDANO: Yes. I just wanted to make it in the form of a 
hypothetical question to include all of these factors that might be out- 


side of her knowledge. I don't know if she knows, and D. C. General 
didn't know the background of that when he was in the Air Force, of 
those examinations. 

THE COURT: Well, can't you go on with the examination while 
the clerk is trying to locate it? 

MR. GIORDANO: Yes, I will go on with the examination. 

(In Open Court:) 
BY MR. GIORDANO: 

Q. Doctor McIndoo, do you have an opinion in regard to what the 
defendant's condition was in the early part of March of 1958, prior to 
his being sent to D. C. General Hospital? A. He.was -- 

THE COURT: The answer is yes or no. 

THE WITNESS: Yes, I have. 

BY MR. GIORDANO: 

Q. In your opinion, what was the defendant's condition at that 
time? A. He was addicted to heroin. 

127 Q. Do you have any opinion in regard to his mental condition at 
that time? That'is, prior to his being sent to D. C. General Hospital? 
A. Nothing specific. 

Q. Now, doctor, I would like to present to you a hypothetical 
question and state various facts as the basis of the hypothetical ques- 
tion ? 

MR. GIORDANO: Your Honor, may we approach the bench. 

THE COURT: Yes. 

(Bench Conference:) 

MR. GIORDANO: Your Honor, in regard to this, I would like to -- 
could your Honor declare just a brief recess to see if I could locate 
these documents? I am certain they were here this morning. 

THE COURT: I can, of course. But I thought we could save time 
if you simply withdrew her and put on another witness, if you have one 


here. 
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MR. GIORDANO: Yes, I believe Dr. Holt. should be here by this 
time. | 
THE COURT: Wiil that be all right with you? | 
MR. O'MALLEY: Certainly. 
THE COURT: Doctor, I will ask you to retire to the witness room 
and remain there until summoned back, and don't discuss your testimony 
with anyone. 
128 (The witness was temporarily excused.) 
(In Open Court:) 
MR. GIORDANO: Call Dr. Holt, please. 
Whereupon | 
DR. PRESCOTT BROOKS HOLT 
was called as a witness for and on behalf of the defendant and, 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GIORDANO: 
Q. Doctor Holt, will you state your fullname? A. Prescott 
Brooks Holt, H-o-1-t. 
Q. And your occupation? A. Iam an M.D. 
Q. Where are you presently employed? A. Iam presently em- 
ployed at St. Elizabeths Hospital. 
Q. How long have you been employed there, doctor? A, On 
May 8th, it will be two years. | 
Q. Now, doctor, will you state your qualifications as an M.D.? 
A. I received my M.D. from Columbia University College of Physicians 
and Surgeons in 1949 -- 1948; internship at Roosevelt Hospital; two 
years of service; Air Force General Medical duty; I specialized in 
x-ray, later switched to psychiatry. | 
129 Q. Now doctor, how long have you been at St. Elizabeths Hospi- 
tal? A. Justa few days short of two years. | 
MR. GIORDANO: Your Honor, I would like to submit him as an 


: | 
expert witness. 


THE COURT: Have you been engaged in psychiatric work during 


the two years? 
THE WITNESS: Yes sir, I have. 
THE COURT: Exclusively? 
THE WITNESS: Exclusively. 
MR. O'MALLEY: I would like to ask a question or two, your 


Honor. 


BY MR. O'MALLEY: 
Q. When you described yourself as an M.D., doctor, and not as 


a psychiatrist, was there any meaning to that? A. lama specialist 
in psychiatry. I have one year to go on my training to fulfill the 
residency requirements. 

Q. Well, doctor, this residency in which you have now been en- 
gaged for two years, is that in the nature of an internship? A. No, sir. 

Q. Well, when did you first begin the study of psychiatry ? 

A. Lhave been interested in it for a long time. I began official train- 
130 ing two years ago. 

Q. And what is your assignment to St. Elizabeths for these two 
years? A. Iam assigned to the maximum security division, west side 
service. 

Q. And have you ever testified before in court as regards 
psychiatry ? 

MR. GIORDANO: I object to that. 

THE COURT: Overruled. You may answer. 

THE WITNESS: I have not, sir. 

MR. O'MALLEY: No further questions. 

BY MR. GIORDANO: 

Q. Now, doctor -- 

THE COURT: He is qualified, of course the amount of his train- 
ing and experience will go to the weight of his evidence. 

BY MR. GIORDANO: 

Q. Doctor, did there come a time when you examined the de- 

fendant in this case, Donald E. Martin? A. Excuse me? 


Q. Did there come a time when you examined the defendant, 
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Donald E. Martin? A. Yes. 
Q. Would you tell us the situation surrounding your examination ? 
131 A. Mr. Martin was a patient in St. Elizabeths Hospital in the 


maximum security division, and I was. attached as a physician for care 
| 


and treatment of those patients. | 

I had occasion to interview him on a number of occasions. I 
prepared his case for our conference out there, andI had two prolonged 
interviews with him and a number of shorter interviews. 

Q. Well, doctor, did you appear, or were you a member of the 
initial interviewing committee? A. When Mr. Martin came to the 
hospital he was first interviewed by a Dr. John Lofft, L-o-f-f+t, and I 
saw him approximately six weeks after his admission to the hospital. 

MR. GIORDANO: Your Honor, we have the records from St. 
Elizabeths. I would like to utilize them at this point. 

BY MR. GIORDANO: 

Q. Doctor, could you identify these documents, please? A. This 
is part of the hospital record on Donald E. Martin. And this is the 
remainder of his medical record (indicating). 

MR. GIORDANO: I would like to ask that they be marked at this 
time as Exhibit 1 and 1-A, please. There are two parts. | 


132 THE COURT: They will be marked. 


(Defendant's Exhibits Nos./1 and 
1-A were marked for identification. .) 


BY MR. GIORDANO: 

Q. Did there come a time when Mr. Martin was examined by a 

group of doctors in a type of conference? A. That is right. 

Q. Will you tell the court the approximate time of that! confer- 

ence and who was present? A. The conference was held on January 
7th, 1959. There were a number of doctors there; Dr. Cushard, Dr. 
Cody, myself, Dr. Owens, Dr. Platkin, Dr. Nomeroff, Dr. Singleton, 

and the psychologist, and Mr. Stanback. | 

Q. Good. Now doctor, we have here the jackets marked 1 and 

1-A, the files of Donald E. Martin. Will you tell the court what was 
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was the collective findings and the individual findings of the doctors at 
this conference ? 
MR. O'MALLEY: Objection. 
THE COURT: Sustained. 
BY MR. GIORDANO: 
Q. Will you tell the court what was your finding in regard to 


Donald E. Martin, in regard to his -- A. Let me explain this. 
THE COURT: No. You answer the question. You get into trouble 


133 when you explain. Now if you can't answer a question, Say So. 
BY MR. GIORDANO: 

Q. Can you answer the question? Did you form an opinion? 
A. I did. 

Q. In regard to the mental condition of Donald E. Martin? A. I 
did. 

Q. And what was your opinion in regard to the mental condition of 
Donald E. Martin? 

THE COURT: As of what date, now? 

MR. GIORDANO: As of the time of this conference. 

THE WITNESS: As of the time of that conference I found him to be 
suffering from psychoneurotic reaction; mixed type; with anxiety and 
depressive features. 

BY MR. GIORDANO: 

Q. Now what history did the defendant present in regard to 
psychiatric impairment, in the course of your interviews, and also the 
time of this conference and prior to it? A. In evaluating his history I 
had my interviews with him as a basis, and interviewed with his god- 
mother, and consultation from his army records and from his hospital 
records, which contained other information. 

134 Q. Then what was the factual substance of this history? A. Well, 
I can give you a brief synopsis of his life, the important things that in- 
fluenced my thinking. 

Q. Would you state them, please, in the form of a history. A. Yes. 
Mr. Martin was raised from the age of four by a Godmother, who was 
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ambitious for him to become a professional man, and she arranged 
other than ordinary schooling for him. Namely, he was sent to a pri- 
vate school in Andover, Massachusetts, from the fifth through the 
seventh grade, where there were ten colored students and about two 
hundred white students. 

He also went to a summer camp in Pennsylvania. He did very 
well. He took piano lessons; he took tap dancing lessons; and did very 
well. Then he began to feel uncomfortable in this school situation and 
refused to go back. It was then arranged for him to go to John Carroll 
High School, where he was the first colored student to attend there. 
Apparently he was quite uncomfortable in this situation. He was involved 
in a fight and was expelled. He then went to Lincoln High School for a 
while and was expelled; and also expelled from Armstrong High School. 
This was a rather dramatic change from his previous good record at 

the private schools. | 

Then he went into the service and after 17 days of basic training 
he went on sick call, complaining of nervousness and tenseness, and 
difficulty in sleeping, which he at that time said he had had for quite a 
long time. 

He was hospitalized in the Air Force, and they use different -- 
slightly different terminology at that time than we do now -- | 

MR. O'MALLEY: I object. 

THE COURT: Don't state what they found, doctor. 

THE WITNESS: All right, sir. | 

BY MR.GIORDANO: | 

Q. Give the historical facts. A. He was hospitalized in the 

Air Force, and ran away from the hospital; later was given a Bad 


Conduct discharge from the Air Force. But he was hospitalized in a 
mental hospital. Now he apparently was seeing more of his real mother 
at this time, and the standards of his real mother's associates were 
quite different than his Godmother's standards, and he became involved 


in a number of anti-social activities, following his discharge from the 


service. 
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Q. Did he present any other history to you besides that, doctor? 
Was that the basic pattern of history? A. That is the basic pattern of 


the history. There is further history when he was arrested on his 


present charges, he went to the D.C. General Hospital. I wouldn't 
plan to cover that. 

Q. All right. Now, doctor, at the time of your examinations did 
you form an opinion as to whether the defendant was suffering disease -- 
was suffering from a mental disease or defect? A. Yes. 

Q. And what was your opinion in that regard? A. Well, I repeat 
I found him suffering from a psychoneurotic reaction.; I originally saw 
him at the request of one of the senior doctors, with information that he 
had some pressing problems that he wanted to talk over. When I first 
saw him I found him anxious, nervous and tense, and that was in the 
interviews. I found him very dependent on getting a person to talk with, 
not in an effort to get something for himself but on an effort to clarify 
his feelings about certain things. 

Q. Now, doctor, I ask you again to answer the question specifically, 
what was your opinion? Was he suffering from a mental disease or defect 
at the time of your examination? A. He was. 

Q. All right. Now were the acts that he is alleged to have com- 

mitted -- you are aware of the charges against the defendant? 
A. Iam aware of the charges. 

Q. Were these acts in your opinion the products of this mental 
disease or defect? 

MR. O'MALLEY: Your Honor, I object to that. 

THE COURT: He hasn't said that he was suffering from a mental 
disease, on or about the date. 

BY MR. GIORDANO: 

Q. Doctor, let me first pose this question: at the time of the 
alleged offenses in the early part of last year specifically in the month 
of March, March 10th and March 11th in your opinion at that time was 
the defendant suffering from a mental disease or defect? A. He was. 
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Q. All right, then I ask you, doctor, in your opinion, were these 
acts the product of this mental disease or defect? A. I would have to 
say on that I am not sure. 
Q. Iask you this, doctor, in your opinion is there a strong prob- 
ability or possibility that they were? A. There is. | 
Q. And what is the basis for your opinion in that regard? 
A. My reasoning is something like this: I feel that he was, from the 
Army records that he was psychoneurotic at the age of seventeen -- 
MR. O'MALLEY: I object to that and ask that it be stricken. 
THE COURT: I sustain the objection, and it will be stricken. 
That is hearsay, doctor. 
BY MR. GIORDANO: 
Q. Doctor, I will ask you your basis for your opinion. Would you 
please try to refer to your independent knowledge? A. Yes, sir. I 
found him to be suffering from a psychoneurotic reaction. It is incon- 
ceivable to me that he did not have that same nervous illness two or 
three years prior to my examination of him. | 
Q. Now it is your testimony, then, that there is a strong possibility 
and probability that these acts are the product of this mental disease or 


defect that he was suffering from at the time of the alleged offense? 
MR. O'MALLEY: I object to that. 


THE COURT: I sustain the objection. You don't deal with 
"possibilities". Anything is possible. | 
BY MR. GIORDANO: 
Q. I ask as to a strong probability. 
MR, O'MALLEY: I object to that. 
THE COURT: Overruled. 
THE WITNESS: I would say slightly less than strong. 
BY MR. GIORDANO: 
Q. Slightly less than strong? A. Yes. 
Q. Would you care to clarify that doctor? A. I found him to be 
psychoneurotic on my examination. I reasoned that he was psycho- 


neurotic prior to my examination. If he were psychoneurotic at the 
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time the crime is'committed I would consider very likely that the 
neurotic process influenced his motivation at that time. 

Q. Now, doctor, if you know, what was the finding of the doctors 
at D.C. General Hospital prior to his commitment at St. Elizabeths ? 

MR, O'MALLEY: Objection. 

THE COURT: Sustained. 

BY MR. GIORDANO: 

Q. Doctor, let me ask you then, this; what was the final history 
of the defendant prior to his commitment to St. Elizabeths Hospital? 
A. As I understand it he was arrested on his present charges and soon 


thereafter went to the D.C. General Hospital until transferred to St. 
Elizabeths on August 25, 1958. 
Q. Now, doctor, assuming the defendant was found to be psychotic 


at the D.C. General Hospital in the month of March -- pardon me, in the 
month of July andithe early part of August prior to his commitment at 
St. Elizabeths -- would that in any way influence your decision? A. No, 
it would not. I had that information available to me -- 

THE COURT: You have answered the question. 

THE WITNESS: All right, sir. 

MR. GIORDANO: I have no further questions, Your Honor. 

CROSS-EXAMINATION 
BY MR. O'MALLEY: 

Q. Doctor, what is a psychoneurotic reaction? <A. That isa 
mental illness, it is a term used to label mentally ill or mental illness. 

Q. Would you describe it so that we lay people could understand 
what you mean by that? A. There are many different types. 

Q. Well, tell us what type you found the defendant to have on 
January 7, 1959, when you examined him. A. I found him to have 
feelings that were other than normal; namely, anxiety and tension, and 
a strong desire to have his own way. 

Q. Well, let me ask you this: did you put a psychiatric label on 

the type of psychoneurotic reaction which you claim existed in 
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this defendant on January 7th 1959? A. Could you state that question 
again? 
Q. Yes, sir. Did you place a psychiatric label upon the type of 
psychoneurotic reaction which you found in this defendant on January 7, 
1959? <A. Not officially; no. 
Q. Why not? A. At the admission conference the official 
hospital diagnosis -- | 
Q. Don't tell me about the official hospital diagnosis. You state 
you did not place a label on the definite type that you found in this defend- 
ant; is that correct? A. It is not procedure. 
Q. Well, in your own mind, as you look back to January 7, 1959, 
and recall the symptoms that you apparently saw manifested in this 
defendant, what would be your psychiatric opinion as regards the type 
of reaction you found in this defendant? A. I found him to be suffering 
| 


from psychoneurotic reaction. | 
Q. Yes; but then you told us there are a number of different types 


of psychoneurotic reactions. A. That is right. 
Q. Iasked you which type you found him to be suffering from? 
A. I found him to be suffering from a psychoneurotic reaction, mixed 
type, with anxiety and depressive features. 
Q. All right. Now tell us what you saw which led you to that 
conclusion? What symptoms did you find in the defendant which war- 
ranted that conclusion? A. I found from an examination of him and 
from a consideration of his history, abnormal thoughts, abnormal -- 
mostly abnormal behavior and abnormal emotions. 
Q. What do you mean by "abnormal" doctor? A. A deviation. 
A deviation from what is considered to be healthful. | 
Q. What is considered to be "healthful"? A. Healthful. A 
variation from what is considered to be healthy. | 
Q. And when you speak of "healthy" physically or mental? 
A. In this case emotional health. 
Q. Does that emotional health, does that spring from the Le aeeteal 
or mental? A. Mental and emotional health of laws have their own, 
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but they are sometimes interrelated to physical laws, too. 

Q. Now, how many -- strike that. When did you first see the 
defendant? <A. I believe it was in mid-November. 

Q@. And when did you next see him? <A. Approximately two 
weeks later. 

Q. And how many times did you again see him before January 7th, 
1959? A. I saw him a total of about six times. 

Q. And did I understand you also to say that you had talked with 
his Godmother? A. That is correct. 

Q. And you.also examined the medical record of the defendant, is 
that correct? <A. That is correct. 

Q. And was the principal motivation for your findings in this case 
the result of your conversations with the defendant as regards his symp- 
toms? A. I would have to say that I weighed it. 

Q. Iwill have to ask you how much weight you gave it? A. I 
gave it very little weight, to the statements that he made; that is face 
value. 

Q. Well, was it some other weight which you gave to his state- 
ments other than what was at face value? A. Yes. 

Q. What is 'that? A. When a psychiatric patient talks to us, we 
listen. We don't believe it, immediately, and we don't disbelieve it. We 
say that it is a possibility and then we make further checks. 


Q. Well, what did you see that offered itself to you as a symptom 


in the way this defendant reacted during your many conferences with 
him? A. He hada nervous manner, and on occasion he paced. He had 
various body activity which I associate with nervousness. 

Q. Is there any way you could distinguish between say the real 
thing in a person who would be malingering in those circumstances? 
A. We have the record from the D.C. General and they initially thought 
that he was malingering, and we had that to take into consideration, the 
possibility that he might be malingering certainly was taken into consider - 
ation. 
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Q. My question is: is there any way you could distinguish between 


what was a legitimate symptom and what were the result of malingering? 


A. There was. 
Q. Pardon? A. There are ways. | 
Q. Iam not asking about whether there are ways. What'ways did 
you have on that particular occasion with regard to this particular 
defendant? A. Well, I did not find him making an effort to convince 
me of anything in particular. 
Q. How do -- this psychoneurotic reaction which you say you saw 
symptoms of -- you classify that as a psychosis or neurosis? | A. Neu- 
rosis. 
Q. Is every neurosis a disease or defect, mental disease or defect? 
A. The word "neurotic" can be used as an adjective to describe some- 
body. But Iam speaking of it as a clinical illness. 
Q. Are you speaking of it as a mental disease? A. Yes. 
Q. You testified, I believe, to Mr. Giordano, that you were acquaint- 
ed with an observation made at D.C. General that found this defendant to 
be psychotic; is that true? A. That is true. 
Q. Now there is a world of difference, psychiatrically, in a 
psychosis and a neurosis, is there not? A. There are similar elements 
and different elements. 
Q. Well, which do you consider to be the more serious mental 
illness? Psychotic, as was described by the report you|speak of 
from D.C. General, or the neurosis which you claim to have been found 
on January 7th of 1959? <A. His general psychosis is considered a 
more severe illness, but it is not always true. | 
Q. Well, did you further learn that the psychosis you referred to 
was described as schizophrenia, paranoid type? <A. I was aware of 
that. 
Q. Is that a rather serious type of psychosis? A. It is. 
Q. Is that a more serious type than the symptoms that you have 
described existed in this defendant? A. I would say yes. 
Q. Wouldn't you say, doctor, that your observation of the mental 
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condition of this defendant on January 7th, 1959, was at great variance 
with that made at D.C. General on August 1st. 1958? A. It was different. 

Q. That is not my question. Don't you find that it was at great 
variance with the observations made at D.C. General on August 1st of 
1958? A. No. 

Q. You don't? Aren't the symptoms of schizophrenia, paranoid 
type, greatly dissimilar to those you claim to have found in this defend- 

ant? <A. Yes. 

Q. Now you also testified as regards anti-social behavior, did 
you not? A. That is correct. 


Q. And the fact that you found some symptoms of anti-social 


behavior in this defendant led you to the conclusion which you have 
reached; is that right? A. No, no, that is not correct. 

Q. It isn't? Did it have any bearing on the conclusion you reached? 
A. Not in itself. 

Q. Well, I mean either had some bearing or it didn't. Did it have 
any bearing on the conclusion that you reached? A. It was part of his 
life history. 

Q. Well you testified as with regard to the difficulties he had at 
John Carroll High School and his being expelled from various other high 
schools, and I believe that you felt that that had some weight in your 
diagnosis; is that true or is it not true? A. That is partially true, yes. 

Q. It is partially true. What bearing did it have on your ultimate 
determination with regards to the condition of this defendant? A. When 

we encounter somebody with a psychoneurosis we endeavor to 
trace the steps in the development of that. 

Q. Let me stop you right there. Do you start with the psycho- 
neurosis or is that your conclusion after many observations of inde- 
pendent symptoms? A. I don't quite understand the question. 

Q. Well, you said you begin with your determination of the psycho- 
neurotic reaction,idid you not? A. At the time that we are asking our- 
selves what is the diagnosis, we are also trying to understand how the 
man came to be that way. 
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Q. Well, before you arrive at that conclusion you observe him 
many times and many symptoms, do you not? A. Symptoms, yes, that 
is right. 
Q. And then your observation in all of these symptoms, coupled 
with your learning on psychiatry, allows you to put a label on them as 
to what the defendant's condition was at that time? A. That is true. 
Q. So the symptoms come first? A. Symptoms, history, 
behavior. | 
Q. Now what symptoms did you find in this defendant J ahuary 7th, 
1959, that led you to your conclusion? A. I found nervousness and 


tenseness and anxiety, and some depression. 


| 
Q. And you didn't mention anything about anti-social behavior ? 


A. That is not a symptom -- well, that is part of his history. You don't 
understand. 
Q. Well, you mentioned this nervousness and anxiety and depres- 
sion as things that entered into your conclusion? A. That entered in. 
Q. Iam asking you that the anti-social behavior that you found 
manifest in this defendant have any bearing in your determination? 
A. Not ina direct way. 
Q. Well then, the nervousness and the anxiety which you observed, 
that was just in your five or six observations of this defendant| after he 
had been charged with the crimes inthis indictment? A. I had a writ- 
ten record of other observations at times in the past; and I had the 
description of him by his Godmother. 
Q. By his Godmother? A. Yes. 
Q. What in her description was helpful to you in arriving at your 
conclusion? A. A good deal of what she said. 
Q. Could you give us some of the highlights in her observations 
that were helpful to you? A. Yes. She said that she watched him very 
closely when he was younger, and that she held him by the hand to 
take him to school until he was nine years old, to and from school; that 
he was a nervous child. Those are her words. 
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Q. And didjshe indicate to you for how long a time he was nervous 
after nine years of age? A. Her words, as near as Ican remember, 
was that he was always a nervous child. 

Q. Did she tell you that she had seen anything else unusual about 
this defendant before the age of say sixteen and a half? A. She said 
she saw quite a change in his behavior. 

Q. When? When did the change occur? A. Well I think the first 
time was when he refused to go back to the private school. 

Q. How old was he at that time? A. I believe he was -- Iam 
not exactly sure -- but about fourteen, I guess. 

Q. Doctor, would it change your opinion in any regard if I told you 
that she has testified that she saw nothing unusual about this defendant 
prior to the age of sixteen and a half? 

MR. GIORDANO: I am going to object to that. Those were not 
her words. If it is to be used as a type of cross-examination, it should 
be closer to her statement. 

THE COURT: He attended schools regularly and began to have 
trouble when he was sixteen and a half. I don't think -- 

MR. GIORDANO: Secondly, I don't see the relevancy of a great 
deal of this individual minute history in this particular case. 

THE COURT: I ruled on that once. I wish you would reframe it 
to conform with what she said. 

BY MR. O'MALLEY: 

Q. Doctor, if I were to tell you that the Godmother testified that 
the defendant had attended schools and had never been in any trouble 
prior to the age of sixteen and a half, would that be helpful to you in 
your determination as regards these anxieties and nervousness and 
the like? A. I wasn't sure of the exact age at which he got into trouble 
at school. But I think you see, it seemed to me that he was very much 


a conformist up until that age, and at that time he became rebellious. 
MR, O'MALLEY: No further questions of this witness, Your 
Honor. 
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REDIRECT EXAMINATION 
BY MR. GIORDANO: 
Q. Doctor, were there psychological clinical studies made of the 


defendant? A. There were. | 
Q. And what were those studies, what were the outcome of those 
studies? 
MR. O'MALLEY: I object to that, sir. | 
THE COURT: I don't believe he can testify, except hearsay. 
MR. GIORDANO: We have the jacket here. | 
THE COURT: I know, but that is the report of the psychologist, 
isn't it? | 
THE WITNESS: That is the report of the psychologist, yous Honor. 
THE COURT: I sustain the objection. 
BY MR. GIORDANO: 
Q. Did you discuss this case with various other colleapliee of 
yours? <A. The chief discussion was at the admission conference. 
Q. And was his condition discussed among the other doctors at 
that time? <A. Yes. 
Q. And was there at that time present the psychologist ? 
A. Yes -- if my memory serves me, the psychologist that prepared 
the report was not there. A different psychologist was representing 
the Psychology Department at that time than the one who prepared the 
report. 
Q. Now doctor, is it a pattern in these cases that an individual 
can go from a psychotic condition, that is from psychosis, into either 
a psychoneurotic condition, a psychoneurosis, or a socio-pathic condi- 
tion, from time to time? 
MR. O'MALLEY: I object to that, Your Honor. 
THE COURT: I sustain the objection. It has to be related to 
this case. | 
BY MR. GIORDANO: 
Q. In regard to this case, doctor, isn't it unusual that a defendant 


| 
could be found to be suffering from a psychosis, that is insanity, at one 
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time, that is, namely in the summer of 1958, then later that same year 


be found suffering from the different type of mental disease or defect? 
A. This is possible. 
MR. GIORDANO: I have nothing further to ask, Your Honor. 
RECROSS EXAMINATION 
BY MR. O'MALLEY: 
Q. What do/you mean "this is possible’? A. It is possible for 


a person who is neurotic to have a temporary and psychotic process which 
clears up and they go back to their neurotic then. 

@. You said "it is possible". It is remote, isn't it? I mean, the 

154 likelihood of such a thing happening is very small? A. It doesn't 
happen frequently. 

Q. There is a very slight possibility of it having occurred in this 
case, isn't it? A. I think there is a very strong possibility that it could 
happen in this case. 

Q. Well of the two mental diseases which are in evidence here, a 
psychosis is certainly of longer duration than a neurosis, is it not? 

A. Not necessarily. 

Q. Are you testifying, doctor, that psychoses are oftentimes of 
very temporary duration? A. Not often. But they can be. 

Q. Are you testifying that frequently psychosis is of a short dura- 
tion? A. I would say infrequent. I wouldn't say very infrequent. 

Q. Would you in the examinations that you made, of this defendant, 
I believe they started in the beginning of November of 1958, did you see 
any evidence of a psychosis at that time? A. I did not. 

Q. And if 4 psychosis existed in August 1st, on August 1st of 1958, 
you would have seen some symptoms of it? A. Not necessarily. 

Q. Inthe middle of November of 1958? A. Not necessarily. 

Q. Now you say "not necessarily", but it is likely you would have 
seen some symptoms of it, is it not? A. I didn't, in this case. 

MR. O'MALLEY: No further questions. 

MR. GIORDANO: No further questions. 
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THE COURT: You are excused, doctor. Have you thioed records 
that you were looking for? 
MR. GIORDANO: May we approach the bench, Your Honor? 
THE COURT: Yes. 
(Bench Conference:) 

MR, GIORDANO: Your Honor, these are the documents |I was 
referring to, that I subpenaed from the Department of the Air /Force. 


They cover the period that I believe on direct examination this last 
doctor stated that he knows the defendant was in a hospital and examined 
psychiatrically. They are psychiatric consultation sheets of his record. 
It consists of many pages, and we have conclusions here. I was interested 
in the part of the conclusion. It is in the form of a hospital medical record. 
It is under seal of the Air Force and was sent by the Air Force to the 
Clerk's Office. Now I respectfully ask that they be moved into 
evidence and be marked as an exhibit on the basis that they are duly 
executed documents, the original of a duly executed document, They 
are hospital records. 
MR. O'MALLEY: Your Honor, I would object to them and not on 
a technicality. My objection would go toward just what counsel desires 
to put in, namely, the conclusions. The government would have no 
opportunity of cross-examination, 
THE COURT: Well, that is a technicality. 
MR. O'MALLEY: I think it is a substantial objection, Your Honor. 
I wouldn't mind all the observations short of a psychiatric conclusion. 
THE COURT: Of course I don't understand from counsel's present- 
ation exactly what he is offering, an exhibit with all this many; pages. 
MR. GIORDANO: I am specifically concerned with the diagnoses. 
THE COURT: Is that on this page that is on the fifth of October, 
started in reading ''Emotional instability reaction", is that what you 
mean? 
MR. GIORDANO: Yes, Your Honor. They have a history further on. 
THE COURT: What is it you are offering? You change |around too 
fast for me. 
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MR. GIORDANO: Your Honor, the medical board's report. That 
is what I am offering. 

THE COURT: That is what I was reading, is it? 

MR. GIORDANO: Yes, sir, that is it. 

THE COURT: Do you object? 

MR. O'MALLEY: I don't know what is in it, Your Honor. 

THE COURT: Of course it is a diagnosis, and under the rule you 
can’t get into diagnosis. 

MR. O'MALLEY: Yes, I object to it. 

THE COURT: I will have to sustain the objection to that. These 
things that come within the rule of course can be received. 

MR. GIORDANO: There is one document, Your Honor, that I think 
is more in the form of a historical statement. Could that be received? 

THE COURT: Which one is this? 

MR. GIORDANO: That (indicating), and the subsequent page. 

MR. O'MALLEY: I would like to read it, if I may. 

THE COURT: Very well. 

MR. O'MALLEY: If there is no conclusion in here I would not 
object to it. I have no objection to the first page. 

THE COURT: Do you offer the second page also? 

MR. GIORDANO: Yes, sir. 

MR. O'MALLEY: I have no objection to either of these pages, 
Your Honor. 

THE COURT: Very well, they will be received in evidence. Do 


you want to read them in evidence now? 

MR. GIORDANO: Your Honor, it probably will take a few minutes. 
But I would like to have them read in evidence. 

THE COURT: Do you wish to do it? 

MR. GIORDANO: Yes, Your Honor. 

THE COURT: Do you think you will use any of that in further 
examination of Dr. McIndoo? If not, would it be wise to let her get back 


to her duties? 
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MR. GIORDANO: Your Honor, there is also this page (indicating). 
I was wondering about this one. That is nothing but the hospital sheet. 
MR. O'MALLEY: I won't object to it, Your Honor. 
THE COURT: That will be received. 
MR. GIORDANO: All right, I would like to read at least this page, 
and then have her answer my question, if she can, and excuse her, 
THE COURT: All right. Call the witness. | 
(In Open Court:) 
159 MR. GIORDANO: I would like to read into evidence a page of the 
medical record signed by Gen. McClure. After stating the weight and 
the color eyes and the color hair of the defendant, it states: 
"Notes: Significant or interval history. SF 89 attached 


to original SF 88. Mumps as child. No comp. or sec. That 
| 


is s-e-c. 
Earaches as child, non -sens. 
Soaking night sweats. Intermittently past three years. 
Air sickness when flies. Has frequent trouble sleeping 
past three years; has been very nervous since in service, 
and has involuntary movements, especially when talking, that 
he can't control; has loss of memory at a lot of times. Couldn't 
progress fast enough in school, but had trouble with studies. 
T and A age nine. No comp. or seq. Hospitalized KAFB, 
July 1955. 
N-P service for nerves, 
Summary of defects: emotional instability reaction, 
chronic, severe. 
Signed by Dr. McClure." 
The date of this document is October 5th, 1955. It is part of a 
two-page document. | 
THE COURT: And it is part of the Air Service records? 
160 MR. GIORDANO: Part of the records of the Air Service, Depart- 
ment of the Air Force, certified by Colonel E. J. Solleire (S-o-1-l-e-i-r-e), 
with the Seal of the Air Force. 
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THE COURT: Call Dr. McIndoo. 
Whereupon 
DR. MARY V. McINDOO 
was recalled as a'witness for and on behalf of the defendant and, having 
been previously sworn, was examined and testified further as follows: 
DIRECT EXAMINATION -- resumed 
BY MR, GIORDANO: 

Q. Doctor McIndoo, I would like to direct again a question to you. 
First, whether you have an opinion in regard to the defendant's condition, 
mental condition, as to whether in particular he was suffering from a 
mental defect or disease in March of 1958, this past year; in your opinion 
is it likely that he was suffering from a disease or defect, a defect or 
disease? A. I can only by inference say that our records did not 
indicate he was suffering from a disease at that time. 

Q. Iam referring now to March, not of April, but of March, the 


early part of 1958. Do you have your records there? A. I have no 


specific way of knowing what his mental condition was in March. 

Q. Now doctor, would it change your opinion if it were a fact that 
in 1955, in the Air Force, the defendant was found to be suffering from 
emotional instability reaction, chronic, severe, and had exhibited a 
history of loss of memory on numerous occasions and nervousness, 
inability to sleep, and other emotional maladjustment, social maladjust- 
ment, that is, prior to his arrest? A. This would indicate an individual 
who is emotionally unstable. I cannot say that he was psychotic, however. 

Q. All right. Now in regard to this: is it possible that he could 
have been psychoneurotic prior to his psychosis or sociopathic --- 

MR, O'MALLEY: I object to the word "possible"’. 

MR. GIORDANO: "Probable'' if Your Honor please. 

THE COURT: Well, I would like her opinion. That is what we 
really want. 

THE WITNESS: In my opinion it is possible that he was suffering 


from a severe -- 
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THE COURT: Is it your opinion that he was? Anything/i 
possible. 

BY MR, GIORDANO: 

Q. Referring to "probable" now, doctor. A. It is probable, if I 
may use the word, that he was suffering from a condition such as you 
have described. 

THE COURT: What does that mean, "such as he has described"? 

BY MR. GIORDANO: 

Q. Iam referring now to either, sociopathic condition or psycho- 
neurotic condition? A. That is correct. | 

THE COURT: You mean in March of '58? 

THE WITNESS: Yes, Your Honor. 

BY MR. GIORDANO: 

Q. Is it unusual in the annals of psychiatry for a person to lapse 
from a psychosis to another mental disorder, such as psychoneurosis 
or sociopathic condition? | 

MR. O'MALLEY: I object to that. 

THE COURT: Sustained. 

BY MR. GIORDANO: 

Q. Doctor, you know in this case the defendant was found to be 
psychotic at the time of your examination. You so found him; isn't that 
correct? <A. That is correct. | 
Q.. What other doctors concurred in that opinion? 
MR. O'MALLEY: I object. 

THE COURT: I sustain the objection. 
BY MR. GIORDANO: 
Q. Doctor, you have testified that it is probable the defendant was 


| 
suffering from a type of mental disease or defect at the time of his 


arrest or the time of these alleged offenses in March. Is it your 
opinion, doctor, that this mental disease or defect, these acts, could 
have been a product of this mental disease or defect? A. Not directly; 


no. 
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Q. Could they have been indirectly, doctor? A. Yes, I do believe 


Q. Could they contribute to these acts, be a contributing factor? 
A, The mental disease be a contributing factor? 

Q. Yes, -- or defect. A. It may or may not be. 

THE COURT: That is no answer at all. 

THE WITNESS: I cannot answer that it is definitely a contributing 
factor. 

BY MR. GIORDANO: 

Q. Is it probable in this case, doctor, as you know the history of 
this case, and as you know through your examinations and the file at 
D.C. General Hospital, is it probable that the alleged acts in this case 
were a product of the disease or defect that you have described? 

MR. O'MALLEY: I object to that question. 

THE COURT: I think it is objectionable. I think she should state 
what her opinion is, if she has an opinion. 

BY MR. GIORDANO: 

Q. Will you state your opinion, doctor, in regard to whether or not 
the defendant, that is the alleged acts of the defendant, were a product of 
this mental disease or defect that you have so described? A. In my 
opinion they are not a direct product of his disease. 

Q. Now you have said "not a direct product". I asked you 
previously was there indirect influence of this disease or defect? 

A. Yes, sir. 

Q. Yes; was your answer yes? A. There is an indirect connec- 
tion. 

MR, GIORDANO: I have no further questions. 

CROSS-EXAMINATION 
BY MR, O'MALLEY: 

Q. Doctor, have you testified as to what this defendant's condition 
was in your opinion on March 10th or March 11th, of 1958? A. I have 
testified I could not give an exact opinion. I have none. 


93 
Q. You have no opinion as to what his mental condition was at the 
time he was charged with these crimes on March 10th and March 11th? 
A. None, except what Mr. Giordano made a "probable opinion" lor probable 
condition. | 
Q. Well, you refer to when Mr. Giordano read from the records of 
the Air Force, showing nervousness and the like? A. Yes, sir. 
THE COURT: And your opinion is that it is probable; is that it? 
Don't equivocate. If you can't answer, Say so. 
THE WITNESS: Then I would like to change my testimony and say 
it is in my opinion not probable. | 
BY MR. O'MALLEY: 
Q. Not probable what? A. That he was suffering a mental illness. 
Q. On March 11th and March 10th of 1958? <A. That is correct. 
Q. Now would the facts as read to you by Mr. Giordano that 
occurred in 1955, which regards this defendant, have any effect whatso- 
ever upon your present or absence of an opinion as regards this defend- 
ant's mental condition on March 10th and 11th, 1958? A. It does 
influence my opinion. But I cannot say it is probable. Ican only say 
it is possible. | 
MR. O'MALLEY: No further questions. | 
REDIRECT EXAMINATION 
BY MR. GIORDANO: : 
Q. Doctor, now when you examined the defendant, did you make any 
findings with regard to whether he was dangerous to the public or 
not? 
MR. O'MALLEY: Objection. | 
THE COURT: Sustained. 
BY MR. GIORDANO: 
Q. Did you make any other findings with regard to his psychotic 
condition, besides those you enumerated before on direct examination? 
A. He was aggressive in the hospital, if that is what you are referring to. 
Q. Now doctor, is it possible for a person to become psychotic in 


| 
a very short period, such as overnight or in a very brief period of a 
| 
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month or two? Or does it build up over a period of time? A. Inmy 
opinion it is always a period of time. 

Q. Now you stated that you formed your opinion that the defendant 
was psychotic on August 1st, 1958; isn't that correct? A. That is 
correct. 

Q. Now in your opinion over what period of time was this psychotic 
condition building up? A. I have no way of knowing, really, in terms of 
months. 

Q. Would you say it was a long period of time, that is, a matter 
of several years, or a short period of time or the matter of a few weeks? . 

A. In my opinion these things are always a matter of perhaps years. 

Q. Well then, in regard to the immediate months before August Ist, 
is it your opinion that the defendant was building up towards a psychosis? 
A. Yes, it is. 

Q. Now what are some of the steps that a person goes through 
before he becomes psychotic? Is there any prelude to it? A. Usually 
emotional instability, erratic behavior, poor judgment, in degrees increas- 
ing to and over a psychosis. 

Q. Does he go through stages of a psychoneurosis or a sociopathic 
pattern? A. Not always; not generally. 

Q. Now in your opinion, when did the defendant's psychotic condi- 
tion begin? A. We observed it on his admission to the hospital. 

THE COURT: That is not responsive. The question is: when it 
began? 

THE WITNESS: I cannot say, Your Honor. 

THE COURT: Then say so. 

THE WITNESS: I cannot say. 

BY MR. GIORDANO: 
Q. Could this psychotic condition begin, let's say, in the early part 


168 of 1958, let's say January or February? A. I cannot answer 


specifically. 
Q. Is it probable that it could have begun at that time? 
MR. O'MALLEY: I object to that, Your Honor. 


THE COURT: Sustained. 
BY MR. GIORDANO: 

Q. Well then, it is your testimony that you don't know when this 
defendant became psychotic? A. That is correct. 

Q. Could you offer even an approximation as to the time of your 
opinion? A. No, sir. 

Q. Well then, doctor, it is possible that he could have been psychotic 
on March 10th or 11th, is it not? 

MR, O'MALLEY: Objection. 

THE COURT: Sustained. 

BY MR. GIORDANO: 

Q. Doctor, in your statement to this court on August 1st, you stated 
that this man has a long history of anti-social activities and drug addic- 
tion, and that "our psychiatric examinations revealed him to be psychotic". 
Now what psychiatric examinations are you referring to, and what were 
the dates of those examinations? A. My own personal ones? 

Q. Yes. A. I saw this man the first time on the 2nd of|July, 1958. 
I observed him on many occasions which I did not write notes,/and 
specifically again on the 12th of August of 1958. 

Q. The 12th of August, 1958? <A. Yes. 

Q. Do you have the jacket of the D.C. General Hospital on the 
defendant? <A. Ihave. 

Q. Pardon? A. The jacket? 

Q. Yes. A. Ihave the charts here. 

Q. May Isee them, doctor? A. Yes, (handing documents to Mr. 
Giordano). 

Q. Doctor, when you examined the defendant was it your opinion 
that his symptoms were real? A. Later, I believed they were real. 
Originally I did not. 

Q. What other doctors -- strike that. Doctor, would you state 
again briefly what was the basis of your opinion he was psychotic? 


A. It was excessive paranoia, the suspicion of the doctors and attend- 


ants, and his outward bursts of aggressive action toward one of the 
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doctors with a chair. 

Q. Doctor, this paranoid condition that you referred to is a severe 
type of mental derangement, is it not? A. It is. 

Q. And is it not a fact that this type of condition grows up over a 
long period of time, builds up over a long period of time? A. Probably. 

Q. Now doctor, on cross-examination you changed your testimony 
in regard to whether the defendant was in fact suffering from a mental 
disease or defect at the time of these alleged offenses. 

MR. O'MALLEY: I object to the characterization. 

THE COURT: Overruled. 

BY MR. GIORDANO: 

Q. Now doctor, I would like to ask you this question: would the 
fact that the defendant was discharged from the military service with 
an undesirable discharge after receiving psychiatric treatment, and the 
fact that he made threats on his loved ones, particularly a stepmother 
or foster mother, iand was observed to be suffering from stages of loss 
in memory, and from what was described as being "out of this world" 


just prior to these alleged offenses, would that in any way change your 


opinion as to whether he was suffering from a mental disease or dis- 
order or defect? A. I cannot be more specific. 

Q. Well, what Iam asking you, doctor, is would these other facts 
influence you, or have you change your mind? A. They do influence 
me. 

Q. Doctor, would the fact that his step foster mother specifically 
states that he would be unintelligible, that he would not be responsive, 
inability to reason and to think, and to be as I described "out of this 
world", that he made physical threats on her, would that change your 
mind that he was suffering from -- and this is just prior now to March 
10th or March 11th -- would that change your opinion? A. No, sir, I 
am afraid I can't say it would. 

Q. Now doctor, what specifically made you change your opinion 
that he was suffering from a mental disease or defect? On direct 
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examination you said it was probable that he was. On cross-examination 
you said it wasn't probable that he was. A. We were making a difference 
between "possible" and "probable", and I was forced into using "probable" 
against my wishes. 

Q. Well doctor, you are not being forced into any type of thought 
here: is it probable or is it not probable in your opinion? Al I cannot 
answer yes or no. I can say it is possible. 

MR. O'MALLEY: I object. 

BY MR. GIORDANO: 

Q. You can say only that it is possible? A. That is ritht, 

Q. That it is possible these acts were a product and only possible ? 
A. That is right; that is correct. | 

MR. GIORDANO: I have no further questions. 

THE COURT: I hate to make the doctor come back tomorrow. But 
we will soon have to adjourn if you have many more questions, 

MR. O'MALLEY: I will try to be as brief as possible, Your Honor. 

THE COURT: You may proceed. | 

RECROSS EXAMINATION 
BY MR. O'MALLEY: | 

Q. Doctor, you just said that it was possible there was a causal 
connection between the crimes in the indictment and in the disease or 
defect; is that true? A. That is correct. 

Q. That is a hypothesis which you base on another hypothesis, 
that he may or may not have been suffering from a disease or defect 
on March 10th or March 11th? A. That is correct. 

Q. And why doesn't this behavior of the defendant just prior to 
March 10th, where he allegedly threatened his Godmother, and that he 
acted in an unusual way, say, why doesn't that have any bearing on your 
determination of his condition at that time? A. Because I don't have 
enough details to know if this was a completely irrational act, or if the 
threats were of psychotic proportion. 


Q. Doesn't your history indicate that at that particular time the 
defendant had been using narcotics? A. They did, yes. 
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Q. And isn't it likely that the act described was a result of that 
rather than any mental condition? A. I can say it is only possible. 

Q. Now the psychosis which you say builds up over a long period 
of time, it also takes a long period of time for it to leave, does it not? 

A. It does. 

Q. Now you have testified that late in your observations you made 
a determination the defendant was psychotic. What were your determina- 
tions prior to that time? A. I felt he was malingering originally. 

Q. Now if I'tell you, doctor, that he was observed by Dr. Holt in 
St. Elizabeths Hospital beginning in the middle of November, and observed 
many times and was not found by Dr. Holt to have a psychosis, but was 

rather observed by him to have a psychoneurotic reaction, would 
that affect your opinion in any regard as to your determination that the 
defendant was psychotic at the time that you observed him on August 1st, 
1958? A. Yes, I would certainly want to review any of the findings that 
we had, and know of any of the other evidences that Dr. Holt felt he could 
make this diagnosis on. 

@. Would that lend some credence to your earlier opinion that the 
defendant was malingering at the time that you observed him? A. No, 
sir. I believe that this man was really psychotic at my final decision. 

MR. O'MALLEY: Thank you. No further questions. 

THE COURT: Anything further? 

MR. GIORDANO: If Your Honor please, just one more moment. 

THE COURT: Iam going to adjourn. I have other things scheduled, 
that I had scheduled at three-thirty. I will have to ask her to come back 
tomorrow. 

MR. GIORDANO: Would you please, Your Honor? 

THE COURT: Sorry, doctor. You must come back. 


(Whereupon, at four p.m. an adjournment was taken until 


the following morning at 10 a.m.) 
* * 


Washington, D. C. 
April 24, 1959 


* * * 
PROCEEDINGS 

THE COURT: Have Doctor MclIndoo take the stand. 

MR. O'MALLEY: May we approach the bench? 

THE COURT: Yes. 

(At the Bench:) 

MR. O'MALLEY: Your Honor, I have two psychiatrists I intend to 
call on rebuttal and I have them on call for 11 o'clock. If Your Honor 
thinks they might be needed sooner, I would be happy to call them down 
immediately. 

THE COURT: I haven't any crystal ball. 

MR. O'MALLEY: I anticipate that counsel has three more psychia- 
trists. 

MR. GIORDANO: Two more. 

THE COURT: Certainly 11 o'clock sounds all right to me. 

MR. GIORDANO: 11 o'clock sounds reasonable, Your Honor. I 
think in fact it might even be before 11. I don't think we will have much 
of Doctor McIndoo, much of her testimony. | 

THE COURT: Did you say before 11? 

MR. GIORDANO: I think there might be a possibility before 11. 

THE COURT: That is the very point that he raised. ! 

MR, O'MALLEY: I will have them brought down then, Your Honor. 

THE COURT: Suppose we wait until 11. Let it go at that. 
You have them definitely for 11. 

MR. O'MALLEY: Yes, sir. 

THE COURT: All right. 

(In Open Court:) 
Thereupon, 


DOCTOR MARY V. McINDOO 


resumed the witness stand, and having been previously duly sworn, was 


examined and testified further as follows: 
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DIRECT EXAMINATION (Continued) 
BY MR. GIORDANO: 
Q. Doctor McIndoo, will you please again state your full name 
for the record? 
THE COURT: That is unnecessary. Her name has been stated. 
MR. GIORDANO: I was asked, Your Honor, since there is a new 
reporter here today. 
THE COURT: The reporter can get her name -- all right, state it. 
THE WITNESS: Mary V. McIndoo, M. D. 
BY MR. GIORDANO: 
Q. Doctor, I would just like to ask you this single question. In 


your opinion, after examining the defendant and having him under obser- 


vation at the District of Columbia General Hospital, is it possible that at 
the time of the alleged offenses on March 11 and March 10, that he was 
suffering from a mental defect or disease? 

MR. O'MALLEY: Your Honor, I object. 

THE COURT: I sustain the objection. 

BY MR. GIORDANO: 

Q. Doctor, would you then state in your own words your opinion 
in regard to that area of questioning? A. In my own opinion, this is a 
markedly unstable man. It is possible he was suffering from a mental 
disease or defect at that time. 

THE COURT: Do you wish that stricken, Mr. O'Malley? 

MR. O'MALLEY: Yes, I do move that it be stricken. 

THE COURT: The answer where she states that it is possible 
that certain conditions exist will be stricken. Iam not going into that 
again. Anything is possible. I could say it is possible, and I am not a 
psychiatrist, so it is utterly meaningless to say it is possible. You may 
proceed. 

BY MR. GIORDANO: 

Q. Doctor, yesterday in your testimony you said in your opinion 

these acts were the indirect product of any mental disease or defect he 


101 
may have been suffering. Would you care to explain that, please? What 
do you mean by indirect? A. What I meant was that he had to support 
his addiction by some financial means, and it appears that this was the 

way he supported his own addiction. | 

MR. GIORDANO: I have no further questions. | 

CROSS EXAMINATION 
BY MR. O'MALLEY: 

Q. How does that have any relation to the causal connection 
between any mental disease and defect and the crime committed as 
alleged in this indictment? A. It has no direct connection. |I said 
possibly indirectly there was this connection to support his own addiction. 

Q. I mean, if a person sells narcotics to support his addiction, 
that in and of itself has absolutely no mental consequences, does it? 

A. No, it does not. 

MR, O'MALLEY: Thank you. 

THE COURT: You are excused, Doctor. (Witness excused.) 

Thereupon, 

MAURISE M. PLATKIN | 
called on behalf of the defendant, and having been duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. GIORDANO: 


Q. Doctor, would you state your full name? A. Maurise M. 
Platkin. 
Q. And your occupation? A. Iam a physician. I specialize in 


psychiatry. 
Q. Would you state your qualifications to the Court, Doctor? 
MR. O'MALLEY: The government will stipulate to the Doctor's 

qualifications, Your Honor, as a psychiatrist. 
MR. GIORDANO: Your Honor, may we have the Doctor's qualifica- 

tions read in the record? 
THE COURT: If you don't care to accept the stipulation you may 


inquire. 
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BY MR. GIORDANO: 

Q. Would you state your qualifications, Doctor? <A. I took under- 
graduate work in New York, College of the City of New York. I took some 
graduate work at George Washington University. I studied medicine at 
the University of Geneva. I interned at St. Elizabeth's Hospital, and 
following that I took a residency for three years in psychiatry, and sub- 
sequently was appointed to the staff, which position I hold right now. 

Q. How long have you been on the staff of St. Elizabeth's Hospital? 
A. Roughly four years is the length of time that I have been at St. 
Elizabeth's Hospital. 

Q. Doctor, did there come a time when the defendant in this case 

was committed to St. Elizabeth's Hospital? A. There was. 

Q. Would you state the date of that commitment? A. He was 
committed to St. Elizabeth's Hospital August 25, 1958. 

Q. Pursuant to his commitment, Doctor, did there come a time 
when you examined this defendant? A. I saw Mr. Martin on several 
occasions, the longest time being at the time of his admission conference 
or diagnostic conference. 

Q. Now, Doctor, pursuant to these examinations did you form an 
opinion in regard to his mental condition, particularly whether he had a 
mental disease or defect at the time of your examinations? A. I 


formed an opinion and I made the diagnosis of sociopathic personality 


disturbance, antisocial type. This is a standard classification found in 
the official nomenclature. 

THE COURT: Standard classification of what? 

THE WITNESS: Of a type of mental illness. 

THE COURT: All right. Mental disease? 

THE WITNESS: Yes, Your Honor. 

THE COURT: All right. 

BY MR. GIORDANO: 
Q. Now, Doctor, what was the basis of your findings? A. The 
basis of my findings were very largely the fact that this man’s 
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history indicated a good deal of anti-social behavior of various types; 
that is, it appeared to me that there was enough of this anti-social 


behavior over a sufficient long time to suggest to me that he had 
developed a pattern of anti-social behavior, and this is highly character- 
istic of the type of individual we diagnose as a sociopathic personality 
disturbance, anti-social type. 

Q. Doctor, what history did the defendant present in regard to 
mental impairment? A. The history was in terms rae of his 
anti-social difficulty. 

THE COURT: That is not responsive. He asked you what did he 
present. 

THE WITNESS: He presented information to the effect/that he had 
a good deal of difficulty gett.ng along in the army, from which he was 
discharged with a diagnosis of emotional instability. 

MR. O'MALLEY: Your Honor, I move that that be stricken. 

THE COURT: Overruled. This is the history on which the Doctor 
based, in part, his diagnosis. The jury will understand it is not a state- 
ment of fact but only a statement of what the defendant told the Doctor 
upon which he based, in part, his opinion. Is that correct, Doctor? 

THE WITNESS: That is correct, Your Honor. 

MR, O'MALLEY: Thank you, Your Honor. 

THE WITNESS: He then presented some seven or eight instances 
-- and this was corroborated from other sources -- of arrests for 
various antisocial acts in which he had participated, including the one 
under consideration at the present time. This, along with a history of 
difficulty in establishing any satisfactory interpersonal relationships, 
that is, any stable relationships with other people, a certain degree of 
wandering around, that is, not living and settling in any one area or any 
one place, a certain impulsivity in his behavior. All of these facts 
together suggested very strongly that this man was suffering from the 
conditions I diagnosed as sociopathic personality disturbance. 

BY MR. GIORDANO: 

Q. Particularly, Doctor, did you investigate the background of 
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his military service? A. I investigated it to the extent that we obtained 
information from'the service giving us some data about his adjustment 
while he was in the service. 

Q. Doctor, we have here marked into evidence Defendant's Exhibit 
No. 1 and No. 1A, Is there contained in these records of the hospital a 
history, in addition to the one that you stated, upon which you may have 
based your diagnosis? A. Yes, there is a certificate right here -- 

THE COURT: He asked if there was a history, Doctor. 

THE WITNESS: There is a history. 

THE COURT: In addition, he said, to that -- 

MR. GIORDANO: Thank you, Your Honor. 

THE WITNESS: This is a record of -- 

THE COURT: That is not responsive, Doctor. The question will 
be read back to the Doctor, please, so he can make a responsive 
answer. 

(The question was read by the reporter as follows: 

"Q. Doctor, we have here marked into evidence Defendant's 

Exhibit No.1 and No. 1A. Is there contained in these records 

of the hospital a history, in addition to the one that you stated, 


upon which you may have based your diagnosis ?"') 
THE WITNESS: There is not a history, in addition to the one on 
which I have based my diagnosis. 
BY MR. GIORDANO: 
Q. Is there a history, Doctor, in more detail, stating specifically 


particular acts and particular circumstances upon which you may have 
based your diagnosis? A. Are you still referring to the military? 

Q. Yes, Doctor. A. No, there is not. 

186 Q. Is there any other history in the records there upon which 

you may have based your diagnosis - - 

THE COURT: What was that last? 

MR. GIORDANO: In the way of a history, Your Honor. 

THE COURT: You mean in addition? 
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MR. GIORDANO: In addition. 

THE COURT: Hasn't he answered that? 

MR, GIORDANO: Your Honor, Iam meaning in addition to the 
history of the military service. Outside the military service, 

THE COURT: All right. | 

THE WITNESS: There is an abstract of his criminal record, 
additional material on which I based my diagnosis. 

BY MR. GIORDANO: 

Q. Is there also statements of interviews of members of his 
family or close relatives or associates? A. Ido not find any record 
of any information from any other -- from any menbers of his family 
or other people. 

Q. Do you know whether he was interviewed, of your own knowledge 
whether the doctor's or the staff interviewed his family? A! I myself 
had spoken briefly with his mother. | 

Q. Was -- 

THE COURT: Do you mean his mother or his foster mother? 

THE WITNESS: His mother, Your Honor. | 

BY MR. GIORDANO: 

Q. Was there any family, that is, was the family picture abnormal 
in this particular case, and was that a basis in any way for your conclu- 
sions? A. I find it difficult to answer that because I am not |sure what 
you mean by abnormal as a family history. 

Q. Was there a history in this case of family maladjustment, 
maladjustment to the family? A. I didn't find any particular) evidence 


| 
of maladjustment, that is, those with whom he was brought up| 


he had a comfortable relationship. It wasn't a conflictual relationship. 


Apparently 


Q. Doctor, in your opinion for what length of time was the defend- 
ant suffering from this psychopathic condition -- pardon me, this socio- 
pathic condition? A. This is extremely difficult to say. This is not a 
condition which starts at any given point or any point at which you can 
determine that it starts, but it is so involved with one’s personality 
development. But, to answer the question as well as I can, I would say 
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certainly for the past five or six years. 

Q. Doctor, at the time of the alleged offenses on March 10 and 
March 11 of 1958,'in your opinion was the defendant suffering from this 
mental disease that you described? A. Yes, I believe he was. 

Q. And were the alleged acts, in your opinion, a product of this 
mental disease that you described? A. This has been very difficult 
for me to answer. I have given a considerable amount of thought to 
this question, and I don't know that I can form a definite unequivocal 


opinion. I believe they probably were, in as far as I can go in forming 


a concrete definite opinion. 
Q. When you say probably, do you mean very likely or very 
probable? A. I believe that is what Imean. I believe that is about 
as definite as I can be in this situation. 
Q. Now, Doctor, if it were a fact that the defendant exhibited 
tendencies towards violence prior to his arrest and prior to the two dates 
I gave you, March 10 and March 11, and if it were also a fact that the 
defendant suffered from loss of memory just prior to'the alleged offenses, 
and also a condition of what was described as being out of this world, not 
cognizant of what was going on around him, having difficulty thought pro- 
cesses; would that in any way affect your opinion? 
MR. O'MALLEY: I object to the question, Your Honor. 
THE COURT: Overruled. 
BY MR. GIORDANO: 

Q. Do you understand the question? 

THE COURT: Let's let the Doctor reflect a moment, will you? 
(Brief pause) 

THE WITNESS: It probably would. Again, I find it ext remely 
difficult to compartmentalize things as completely as that. I tend to 
view the individual and his acts as part of a whole and a continuing 
series of events, rather than compartmentalizing things in that way. 

It probably would affect my thinking in the case, but I can't go beyond 
that. 
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BY MR. GIORDANO: 

Q. Would it strengthen your belief that these acts were |probably 
a product of the mental disease that you described? A. I can't say 
further than I have said, Mr. Giordano. 

Q. Doctor, let me put it this way. In your opinion, but for this 
mental disease that you described, would the defendant commit the 
alleged acts? A. To the extent that I haven't been able to answer 
definitely the other way, to the same extent I find it difficult that had 
he not had this condition, that he would not have committed these acts. 

Q. Would you use the same terminology as probable or|very likely? 
A. I believe so. 

Q. Doctor, in coming to your decision, were you aware of the prior 

findings of the psychiatrists at D.C. General Hospital? | A. Yes. 

Q. Do you know what those findings were? 

MR. O'MALLEY: Your Honor, I object to those findings. I think 
the finding of Doctor McIndoo -- 

MR. GIORDANO: The findings of Doctor McIndoo, Your Honor. 

THE WITNESS: Yes, I am aware of what they were. 

BY MR. GIORDANO: 

Q. Doctor, what were they? 

MR. O'MALLEY: I object again, Your Honor, to what was it. 

THE COURT: She has testified that in her opinion he was suffering 
from a schizophrenic reaction, paranoid type, as I can recall jit. You can 
ask the Doctor about that, Mr. Giordano. 

BY MR. GIORDANO: 

Q. First, Doctor, before I ask you questions pertaining) to that, 
could you describe in more detail what constitutes this sociopathic 
condition that you mentioned? A. Sociopathic condition, antisocial 
type, the condition I am referring to, is characterized by, among other 
things, a pattern of antisocial behavior. The individual involved generally 
acts according to his feelings at the time. He has relatively little restraint 

over what he wants. He is a person who generally is unable or has 
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not been able to establish any stable, warm relationships with people. 
He generally moves around from place to place, doesn't often live in 
one area particularly. He is a person who cannot seem to learn by 
experience, even though he has been in trouble time and again. He 
apparently doesn't seem to realize the kind of thing he gets involved 
with generally gets him arrested or involved with the law. These are 
people who have no capacity for deterring or delaying their needs or 
satisfactions. They are people who have no toleration for frustration. 
As soon as they are frustrated, they become extremely upset, agitated 
and, in fact, sometimes develop a frank psychosis, go into a frank dis- 
organization of personality where they misinterpret reality, where they 
distort reality. These are people who apparently feel no great sense 
of remorse or regret at the things that they have done. Some of these 
-- these are some of the salient features of what characterize the 
psychopathic personality disturbance. 

Q. What proneness does a person with this disease have towards 
psychosis? A. Usually, or frequently, in confinement, when arrested 


or in hospitals or'in any situation where they are unable to operate 


freely, these people often tend to develop a psychosis. They cannot 

tolerate the limitations or constrictions or frustrations that go 
with being institutionalized. 

Q. In your opinion, is this what happened to Donald E. Martin? 
A. It may conceivably. It is not inconsistent. 

Q. Iam referring now to his internment at D.C. General Hospital. 
A. Yes, I understand. It is not inconsistent with what my diagnosis was. 

Q. You say it is not inconsistent. 

MR. GIORDANO: I have no further questions at this time. 

CROSS EXAMINATION 
BY MR. O'MALLEY: 

Q. Did you find a psychosis to be present when you examined this 
defendant on August 25 of 1958? A. No, sir. 

Q. You are aware of the fact that Doctor McIndoo found a psychosis 
to be existant on August 1 of 1958? A. Yes. 
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Q. It is my understanding that long confinement can sometimes 
turn an antisocial behavior into a psychosis; is that your testimony? 
A. That is correct. 

Q. Well, if a psychosis were to develop in the case of this particular 

person, it would be after he was in D.C. General and after he was in 
St. Elizabeth's? A. That might very well be the case. | 

Q. So that your findings of an antisocial behavior and the absence 
of a psychosis on August 25 are certainly in great conflict with the find- 
ings of Doctor McIndoo and the presence of psychosis on August 1 of that 
same year? A. No, I don't think so, Mr. O'Malley. What I was pointing 
out was that, assuming that this man were a sociopath and that this condi- 
tion existed while he was at D.C. General, the fact of confinement at D.C. 
General may have precipitated the psychosis, that is, in response to Mr. 
Giordano's question as to whether this individual or this type of illness 


shows a proneness to a psychosis, this was what may have occurred when 


he was at D.C. General Hospital. 
Q. Well, are the conditions at St. Elizabeth's so much different 
from those at D.C. General that confinement at D.C. General would cause 
this psychosis and that at St. Elizabeth's would not? A. Ican't make 
any comparison of the conditions. I am not particularly familiar with 
conditions at D.C. General. But over a relatively long period of time 
the individual could, perhaps, develop some degree of adjustment. The 
psychosis often occurs in a relatively short time after confinement takes 
place and then there could be some adjustment so that the individual 
could then learn to live with the confinement, tenous as jit may be. 
Q. Are you suggesting that in this case the defendant learned to 
live with this confinement over a period of 24 days? A. Thisisa 
possibility. 
Q. Are you suggesting that that is what happened in this case? 
A. That it may have. 
Q. Well -- <A. The phrase I used was that it was not inconsistent 
with this condition, rather than that it actually happened in this case. 
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@. But what you had said earlier, too, was that it is something 
that comes about as a result of long confinement? A. Confinement; 
not necessarily long; and that it may vary. Some sociopaths never 
develop a psychosis in confinement. It is a fairly common phenomenon, 
however, and it may happen sooner or later. We find it from time to 
time. 

Q. The usual pattern is that it develops with time, though, and 


that the longer the person is confined, the more likely is the psychosis 


to appear? A. I don't find this to be necessarily so in my experience. 

Q. Do you find it to be true that the psychosis begins with the 

initial confinement and then after 24 days it goes away and you 
just have your antisocial behavior? A. I have seen that sort of thing 
occur. 

Q. Isn't that unlikely, Doctor -- isn't it the unusual case where 
that happens? A. Idon't know. I don't think so. There is sucha 
wide variety of responses. 

Q. All right. Now, the psychosis which has been described as 
schizophrenia, paranoid type, isn’t that a psychosis which usually is of 
rather long duration? A. Usually, yes. 

Q. And the type of psychosis that you are talking about after 
confinement is very much different from the schizophrenia, paranoid type? 
A. No, it may not be different. I pointed out that usually your remark 
was usually correct. But people in confinement often develop just this 
type of psychosis or schizophrenia, paranoid type, feel that people are 
against them and framing them and so on. 

Q. Doctor, if this type of psychosis was present on August 1, 
wouldn't you have seen some symptoms offered on August 24? A. There 
were some very, very nebulous symptoms, not enough in themselves to 
lead to any conclusion to that effect. 

Q. Doctor, did you see anything to suggest that the defendant, at 
the time you observed him on August 25 or thereafter was suffering 
from a psycho-neurotic condition? A. There were certain indications 


suggestive of it, nothing that I was able to observe in this particular 
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situation was a real clear cut situation, was a real clear cut diagnosis. 
Thee were certain mdications, There were evidences of anxiety, for 
example, here and there, as well as in the history, which is ndt too 
commonly seen with sociopaths. They are people who don't have any 
-- have conscious anxiety. They do things and don't worry about them, 


aren't concerned about them, and so on. But in this situation, |there 


were some evidences of that. There were some evidences of feeling 


that maybe things weren't going right with him. 
Q. Doctor, if I told you that another Doctor had observed this 
same defendant through the months of November and December and 
arrived at a determination on January 6 of 1959 that he was suffering 
from a psycho-neurotic reaction but that the Doctor saw nothing to 
indicate any anti-social behavior, would that alter or change your opin- 
ion in any regard as to what his disease was? A. Not particularly. 
His antisocial behavior, I believe, is a matter of record. 
Q. Certain symptoms are a matter of record. The opinion is not 
a matter of record, is it? A. Not the opinion. 
Q. The things that you deduce your opinion from are a matter of 
record? A. That is correct. 
Q. Now, this sociopathic personality you described, you call it a 
disease, don't you? A. Yes. 
Q. When did you begin calling it a disease? A. In 1958, as a 
matter of fact. 
Q. And prior to that time you didn't classify it as a disease or 
defect? A. Prior to that time it was not at St. Elizabeth's Hospital 
classified as a disease. 
Q. Even subsequent to 1958 at St. Elizabeth's Hospital, do you 
term that condition, that antisocial condition or sociopathy as a psy- 
chosis or neurosis? A. No, it is in a group of itself. 
MR. O'MALLEY: No further questions of this witness. 
REDIRECT EXAMINATION 
BY MR. GIORDANO: 
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Q. Doctor, was there in the jacket you have before you, marked 
as Exhibit 1 or 1A, any clinical reports which supported your opinion 
in this case, sociological reports or anything of that nature? <A. There 

was a report from the psychologist which, as presented here, only 
distantly lent support to the diagnosis that I made. 

Q. In what way does it lend even distant support? A. May I read? 

Q. Yes. A. "He has always isolated himself from others, has 
been incapable of establishing stable affective or emotional relationships 
and achieving a satisfactory social adjustment". This certainly, as I 
indicated previously, these are some of the characteristics that are found 
in sociopathic personality disturbance patients. 

Q. Is there anything further in regardto -- A. At the conference 
itself the psychologist who was present stated that while the total picture 
here was somewhat different from that of a sociopath, it was not incon- 
sistent with a sociopath in that sociopaths can sometimes show the picture 
that was reflected in this battery of psychological examinations. 

Q. Did the battery of psychological examinations indicate that his 
intelligence was average or below average? 

MR. O'MALLEY: I object, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: "He is functioning in the average range of intelli- 
gence and there is some indication of a slightly higher potential". 

BY MR. GIORDANO: 

Q. Is this sometimes characteristic of the type of pattern that 
you mentioned? <A. Not the pattern, but the individual, that sociopathic 
individuals are often of high or very high intelligence, but not necessarily 
so. 

Q. I see. 

MR. GIORDANO: I have no further questions of this witness, Your 
Honor. 

MR. O'MALLEY: No questions, Your Honor. 

THE COURT: You are excused, Doctor. You may return to the 


hospital. (Witness excused.) 
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MR. GIORDANO: Your Honor, at this time I would like to move 
into evidence the admission of these Exhibits 1 and 1A. They have been 
identified by the respective doctors. Iam referring to 1 and 1A, the 
jackets from St. Elizabeth's Hospital. 
MR. O'MALLEY: I object to the entire jacket. 
THE COURT: I will sustain the objection. 
MR. GIORDANO: I would like to, your Honor, at least to the ones 
referred to in particular, that is, the parts referred to. 
THE COURT: I don't know what you mean by the ones referred to. 
You mean the ones read to the jury? 
MR. GIORDANO: Yes, Your Honor. 
THE COURT: And the Doctor read? 
MR. GIORDANO: Yes, Your Honor. 
THE COURT: Any objection to that? 
MR. O'MALLEY: No objection. 
THE COURT: They will be received. 


(The portions of Defendant's Exhibits 
1 and 1A for Identification referred 
to, were received in evidence.) 


MR. GIORDANO: Thank you,.Your Honor. May I approach the 
bench, please? 

THE COURT: Yes. 

(At the Bench:) 

MR. GIORDANO: Your Honor, at an earlier time in this case, 
when I appeared before Judge Letts for a continuance, I had presented 
an affidavit for two other witnesses that I might want to call as surrebut- 
tal witnesses after the government's case, and at that time my motion 
was denied. It was supported by an affidavit in particular for|two indi- 
viduals, Eugene Stammeyer from St. Elizabeth's and Doctor Kushner, 
from St. Elizabeth's. I presented them orally to the court before Judge 
Letts. I don't believe it will appear in there because it was an oral 
motion before Judge Letts earlier this month on 4-7. I feel, Your Honor, 


that the issuance of forthwith subpoenaes in this case are justified. I, of 
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course, applied for them through the proper method far in advance 
of this trial and it was denied me at that time. I would like to again ask 


Your Honor if you would issue in this particular case forthwith subpoenaes 


to Mr. Eugene Stammeyer, he is the psychologist at St. Elizabeth's Hospi- 
tal and Dr. Edward Kushner at St. Elizabeth's Hospital. I have an affidavit 
in support of motions for the issuance of subpoenaes that I presented at 
that time. 

THE COURT: I thought you said it was presented orally. 

MR. GIORDANO: Orally, but I had them in my hand at that time. 

I have a prior set which was signed by -- 

THE COURT: Your affidavit was filed, was it? 

MR. GIORDANO: Yes, Your Honor. Judge Sirica granted my last 
motion. 

THE COURT: I don't see it in the file. 

MR. GIORDANO: Your Honor, they weren't filed. At the time I 
appeared before Judge Letts I made an oral motion. I had these at that 
time executed. They were executed at that time. 

THE COURT: Then you didn't file them at that time? 

MR. GIORDANO: They weren't filed. 

THE COURT: Do you have them now? 

MR. GIORDANO: Yes, Your Honor. 

THE COURT: May I see them? 

MR. GIORDANO: Yes, Your Honor. Executed on April 6. 

(Documents were handed to the Court by Mr. Giordano.) 

THE COURT: Dr. Kushner and Mr. Stammeyer? 

MR. GIORDANO: He is the psychologist. 

THE COURT: Any objection? 

MR. O'MALLEY: Your Honor, I have no objection, no. 

THE COURT: I don't see how there can be an objection on his 
showing. I will, of course, issue them, I mean authorize their issuance. 
You better have them served right away. I would like to get through with 
this case today. 

MR. GIORDANO: Yes, Your Honor. I have them prepared as 
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forthwith. 
THE COURT: Mr. Clerk, will you have these papers filed? I have 

signed them. 
THE DEPUTY CLERK: Yes. Have you got the subpoenaes prepared? 
MR, GIORDANO: I believe so. 
MR. O'MALLEY: Your Honor, as a practical matter, I think he 

could call those people at St. Elizabeth's and tell them that these things 


are here and all they need to do is come down. 
THE COURT: Why don't you have the Clerk do that, or the Assign- 
ment Office. Call these particular people he said he wanted, so as to 
avoid the necessity of the Marshal getting into the car and coming back 
again. Would that be a little more convenient? 
THE DEPUTY CLERK: I don't know. I will call the Assignment 
Office and tell them. 
THE COURT: Try to do it, if you can. Do you know the| names of 
the two he wants? 
MR. GIORDANO: Eugene Stammeyer and Edward Kushner, Nos. 
2 and 4. 
THE COURT: Have them say that the subpoenaes have been 
authorized, they will be issued, but I thought that they would come with- 
out having the Marshal having to go out there and come back again. But 
if they want that, it will be done. Let's try to make it easy if we can, 
THE DEPUTY CLERK: Yes, Your Honor. Are they both in the 
same hospital? 
MR. GIORDANO: Yes. 
THE DEPUTY CLERK: What hospital? 
MR. GIORDANO: St. Elizabeth's. Would you have them on call 
immediately? 
(In Open Court:) 
MR. GIORDANO: Will the defendant take the stand, please? 
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Thereupon, 
DONALD E. MARTIN, 
defendant, herein, assumed the witness stand on his own behalf, and 
having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GIORDANO: 
. Would you state your full name? A. Donald Ellsworth Martin. 
. And your age? A. 21. 
. What was the date of your birth? A. January 5, 1938. 
Q. I ask you to direct your attention back to the early part of 
1958. Would you tell the Court what was your occupation at that time? 
A. I didn't have any particular occupation. I had a job for about a week 
and they let me go and I didn't have no job. 
Q. With whom were you living at that time? A. I was living 
with my godmother. 
Q. What is your godmother's name? A. Ruby Blickney. 
THE COURT: Will you try to keep your voice up a little? 
THE WITNESS: Mrs. Ruby Blickney. 
BY MR. GIORDANO: 
Q. Would you talk, Mr. Martin, when you talk will you talk as 
close to the microphone as possible. In the early part of 1958 would 


you describe to the Court in what manner you were living? A. In 
1958 -- 

Q. Iam referring now to the early part of 1958, Mr. Martin. 
A. Iwas an addict. That's about how I lived. 

Q. What do you mean by that? A. I was using drugs. 


Q. What drugs in particular were you using? A. Heroin. 

Q. And what was the extent of your habit? <A. I used drugs to 
the extent of all I could get. 

Q. Will you tell the Court approximately how much drugs would 
you use in the average day and what type, in what form were you taking 
these drugs? A. They come in capsules, like he showed the jury. 
And sometimes my shot would be 10, 11 of them at a time. 
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THE COURT: Did you say 10 or 11 capsules at a time? 

THE WITNESS: Yes, sir; 4 or 5 times. 

BY MR. GIORDANO: 

Q. What do you remember about the acts and the things you did 
during that period of time, in the early part of 1958? <A. These acts 
they said I have committed, I don't know the officers or none of them 
and I am not familiar with any of it. As far as I know, I concentrated 
on getting drugs and anything else I didn't pay any attention to! I didn't 
know nothing about them. 

Q. What do you remember in particular -- do you remember any- 
thing that happened on March 10 and March 11? A. Icouldn't say what 
would happen on March 1st. I don't know the days. I never paid atten- 
tion to days or dates. I couldn't give any statement. 

Q. Did individual days have any meaning to you? A. No; I didn't 
care about that. 

Q. What difficulties, if any, did you have with your thinking or 
memory during that period? Iam referring to the spring of '58, in 
particular March, the early part of March? A. A lot of things I don't 
remember, and ever since I was in the service I had difficulty of remem- 
bering things, but even the things I had difficulty remembering I found no 
need of remembering. So, I just concentrated on the things that I did then, 
and I can't give any details of any of my actions for the last year at all. 
Since I have been hospitalized I was taking medicine -- I just do remem- 

ber when I come over to St. Elizabeth's Hospital. I don't even 
remember entering D.C. General Hospital. | 

Q. Do you remember being arrested? A. I know that they come 
and got me out of bed and they taken me down, but they didn't|say nothing 
about this. They had something else on me, I don't even know what. 

Q. Do you remember why you were released from the Inilitary 
service? A. I was feeling -- having these nervous feelings and I 
went on sick call about it. I was in basic training. I wanted to stay in 


the service but they put me in the hospital. After I got transferred to 
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another base they'put me in the hospital and I didn't want to stay in the 
hospital so Irun away. When I run away they got me and put me out. 

Q. What type of hospital did they put youin? A. A mental 
hospital. I didn't think it was a mental condition. I just thought it was 
just a nervous condition. And they kept -- I thought they were trying 
to do something to me. I don't know, I was all confused. 

Q. What mental -- where was that mental hospital? A. This was 
in Biloxi, Mississippi. 

Q. And what was the name of the military base, if you remember? 
A. Keesler Field. 

Q. And how long were you in the military service? A. I stayed 
in there for about 10 months. About 10 months. 

@. What type of discharge did you receive, if any? A. They 
give me an undesirable for running away. They said I shouldn't of run 
away. They didn't want me to stay in. I tried to stay in. The fastest 
discharge they could give me they gave to me and they put me out. 

Q. And where did you go to live after you left the military service? 
A. I went to live with my mother and then I went everywhere. 


Q. Where was that? Where was your mother living at that time? 
A. My mother lived in Baltimore at that time. She still does. 
Q. You say you went everywhere. What do you mean by that 


statement? A. I got with a bunch of fellows and we went all over, 
Pittsburgh, Philadelphia, Cleveland. 

Q. How long did you stay in any one place during that period? 
A. I don't know, two or three weeks. 

Q. Did there come a time when you came back to Washington, D.C.? 

A. Yes, sir, Icame back. I came back to Washington after -- I 
can't say what month it was, but it wasn't long before I was arrested. 
When I came back -- 

Q. How long was it before you were arrested, if you remember, 
when you came back to Washington, D.C.? Do youremember? A. I 
couldn't say. I know it's been some months, but I couldn't say how many 
morths exactly. 
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Q. What jobs, if any, did you hold when you returned to D. C.? 
A. I went to work at Julius Garfinkle. Iwas a porter. While I was 
there they said I worked too slow, I couldn't work fast enough, 
Q. What happened to that job? A. They let me go, turned me 
loose. 
Q. And what was the next job that you had, if any, of employment ? 
A. Ididn't have any more after that. I couldn't get a job. I had a hard 
time ever since I been out of service. I never had a job over) a week, 
anyhow, or two weeks. I wasn't working, and they come by the police 
again put me away because I said I wasn't working. They sent me away 
three times for that, for not working. I didn't do a thing. They said it 


was a vagrancy charge. | 
Q. How old were you at that time? A. Iwas 18 or 19, I know. 


210 Q. You stated you were treated for various conditions, nervous 
conditions, What conditions were you treated for when you were in the 
military service? A. Times I would become very nervous in crowds 
and when they were shooting the guns and things. I don’t know, I could 
shoot the gun but I couldn't very well listen to other people shoot it. 

Q. What else? What else bothered you while you were in the 
military service? A. I don't know if I was having hallucinations or 
anything, but just -- I got kind of confused at times. I thought people 
were looking at me and things like that. I couldn't stand that. And I 
was talking to a doctor about it, and my studies, I wanted to go to school, 
and I was going to school but everytime I'd get in the classroom, in an 
environment of a class, everything would seem weird to me. 

Q. Were you in -- while you were in the military service did you 
make any complaints with regard to sweating at night and things such as 
that? A. Yes, sir. I still have them now. I sweat heavily when I sleep. 
So, that's what he wanted to do, he wanted to check that. 

Q. What do you mean when you say you sweat heavily? <A. Idon't 

211 know if I dream or not. I don't remember the dreams, but I know 
when I wake up I am very nervous and there is a lot of perspiration on the 
bed. 
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Q. What other physical complaint did you have when you were in 
the military service? A. Airplanes, I couldn't ride in airplanes. And 
after a while I just couldn't do nothing no more. I couldn't keep up to the 
drilling. As hard'as I would try to do something, they would always say 
I wasn't doing it right. 

Q. What physical complaints did you have after, you left the mili- 
tary service? <A. Physically I was just nervous condition. I wanted to 
get rid of this because I could feel myself doing -- going into weird 
actions. I knew my actions was wrong, were not normal, and I complain- 
ed about it a few times to my mother and them but they wanted me to go 
over to St. Elizabeth's and I was afraid to go at the time. 

Q. When was that? A. '57, '56. After that I said I will beat it 
myself, I won't go to see doctors or anything. And that is what happened. 

Q. What control did you have over your actions? <A. None. I 
mean people, at times, I knew, I would be thinking and really believing 


that they were doing something or going to do something to me, and 


actually they weren't. I would jump on them. I even thought my own 
people were against me. Now I realize I was wrong. 

-Q. Specifically what do you remenber about the dates or anything 
that might have occurred on March 10 and March 11? A. I can't remem- 
ber anything about the dates. I couldn't say March 10 or any day in March. 

MR. GIORDANO: I have no further questions of this witness. 

THE COURT: Will you come to the bench, gentlemen, please? 

(At the Bench:) 

THE COURT: Report to them what the trouble is. 

THE DEPUTY CLERK: The girl in the Assignment Office called 
over there. She said she is alone in the office, she is trying to get ahold 
of the supervisor ‘so they could locate Mr. Eugene Stammeyer. She is 
going to call me back as soon as the secretary calls her back. As far 
as Doctor Edward Kushner is concerned, they don't have any such Doctor. 
They have a Cushard over there, and his name is not Edward. 

MR. GIORDANO: He was there at one time. 


121 
THE DEPUTY CLERK: That is what she said, he might 
an interne there and got transferred. 
MR. GIORDANO: He may not presently be there. 
THE COURT: What do you want to do about it? 


have been 


MR. GIORDANO: Your Honor, I could, I think, by telephone call, 


find out where he is practising now, if he is not there, during 
hour. 
THE COURT: I hope it won't be during the lunch hour. 


the lunch 


At 11:30 


I will take a recess. Then will you make the necessary telephone call? 


MR. GIORDANO: I will. Will Eugene Stammeyer be on 
THE DEPUTY CLERK: She is trying to get ahold of the 


to find out where he is located. 


call? 


supervisor 


THE COURT: Under the circumstances, I don't think the suggestion 
was very good to try to save time. I don't think we saved much time. I 


think at 11:30, when I take a recess, you better issue a subpoena so as to 


be on the safe side, because you can't depend on these people! 
going to try and do something for you. Will you do that? 
MR. GIORDANO: Yes. 
THE COURT: He will have to show this to the Marshal, 
in order to get the authority to have the subpoenaes served. 
(In Open Court:) 
CROSS EXAMINATION 
BY MR. O'MALLEY: 
@. When did you go into the service, Mr. Martin? A. 
the service when I was 17. 
Q. And where did you get assigned to? A. Where did 
to? 


Q. Yes, sir. What base did you go to upon entering the 
| 


A. I was in New York. It was a basic training base. 

Q. In New York? A. Yes, sir. 

Q. And then from New York where did you go to? A. 
me to Mississippi, Biloxi. 


that are 


you know, 


I went in 


I get assigned 


service ? 


They sent 
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Q. How long were you in New York? A. Just basic training time. 
Q. Six weeks? A. It might have been longer than that. I believe 
it was a little bit longer than six weeks. 


@. When you went down to Keesler Field, what was your MOS or 


your training? I mean, what were you to be trained for at Keesler? 
A. I was to go to school down there. 

Q. To be what? A. We were studying radio operator, Morse Code 
and radio maintenance. 

Q. Radio maintenance? A. Yes, sir. 

Q. And did you study Morse Code? A. I did. 

Q. And didn't they choose a more intelligent group from your basic 
training class to study radio and the Morse Code? A. Well, Imade my 
highest mark on radio. I don't know whether it was a more intelligent 
group or what. 

Q. Then when did you leave Keesler Field? A. They sent me 
home. I run away once and I come back and they sent me home. 

Q. When did you run away from Keesler Field? A. When they put 
me in the hospital. 

Q. What month was that? A. I couldn't say. 

Q. Was it summer or winter? A. It was in the summertime, I 
do know that. 


Q. Wasn't it in the month of August? A. I couldn't say what month. 


I know it was in'the summer because I didn't have no shirt on. I ran right 
out through the building. 

Q. How long had you been at Keesler Field by, say, August of that 
year? A. Ibeenin school. I been in school about two months. 

Q. And besides your school duties you had to drill, did you not, 
march? A. We didn't do any more drilling. 

Q. How about calisthentics? Did you do any calisthentics? A. 
No. We took calisthentics once in a while. I don't know if we had it 
regular or not.' Nothing regular. We just went to school. 

Q. During the months of June, July and August of the year you were 
at Keesler Field wasn't it extremely hot down there? A. It -- 


St a 
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MR. GIORDANO: I object to that. I can't see the relevance of 
these questions. 
THE COURT: Overruled. 
BY MR. O'MALLEY: 
Q. Wasn't it extremely hot down there at Keesler Field? A. Yes, 
it was hot. 
Q. And when you would do much exercising or moving around, it 
would be most irritating physically, wouldn't it? A. No, I always did 
exercise. I played a lot of sports. 
Q. Did you find it to be a disagreeable place as regards the 
extreme heat? A. No. 
Q. And humidity? A. No. I like that. You could go swimming 
during the day. After school they let us go swimming any time you want 
and on weekends. 
Q. When was the first time you left Keesler Field? A. WhenI 
run away. 
Q. When? A. It was in the summertime. 
Q. And how long afterwards was it when you were returned to 
Keesler Field? A. I didn't stay too long. About three or four days. 
Q. And then where did you goto? A. Icome home. |I left there 
and come home. 
Q. And how long did you remain -- by home you mean here in 
Washington? <A. Yes, sir. 
Q. How long did you remain here? A. It wasn't long. It must 
have been four days. They come and got me. 


Q. Then you went back to Keesler Field after three or four days 


here. How long did you remain at Keesler Field after you went back? 

A. They sentenced me. They give me, I think, sixty days or ninety 

days, Iam not sure, and after that they put me right out. | 
Q. Then after they put you out what month was that, if you recall? 
A. November 9. I went in January 11. I knew them dates. I think 


it was in November. 
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Q. You think it was November 9 when you came out? A. Yes, sir. 
Q. And then after coming out you came back to Washington ? 
A. Yes, sir, Icome straight home. 

@. And what year was that? A. That was 1955. 

Q. And do you remember how old you were at that time? A. I 
was still 17. 

Q. And how long a time then after November 9 of '55 did you 
remain in Washington, D.C.? A. How long didI remain? 

Q. Yes, sir. A. I didn't go nowhere, I stayed right here. 

Q. When did you start making your trips or excursions to Pitts- 
burgh and all over, as you told your attorney? A. I went once in 1957 
and '58. 

Q. Once in each of those years? A. Yes. I been locked up now 
from the first of '58 or '59. 

Q. Where did you go in'57? A. We went to New York. 

Q. Andin'58? A. I believe we went to New York again. 

Q. When did you go to Pittsburgh -- A. I been going so many 
places. Iremember Pittsburgh because my father is from Pittsburgh. 
I talked to him when I was there, on the telephone. 

Q. Do you remember when you were there? A. It was in the 
year of '58. 

Q. Where does your father live in Pittsburgh? A. I don't know, 
I talked to him on the phone. I never seen him before. 

Q. You never seen him? A. No, I never seen him. 

Q. And who was with you when you were in Pittsburgh on that 
occasion? A. Most of them are in jail now. 

Q. Do you remember their names? A. I know their nicknames. 

Q. What'are they? A. Let's see. There is Car; one's named 
Bolt; a boy named Huss. 

Q. Now, this poolroom up on U St. in the 1200 block, how long had 


you been loafing in there in the year 1958? A. I been loafing in there 


for a long time, since I come out of the service. 
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Q. Since you came out of the service? And you say in|the early 
part of 1958, how frequently would you go in there? Would you go 
in there every day? A. I didn't have nowhere else to go. Yes. 
Q. Pardon? A. I didn't have nowhere else to go. That's where I 
go all the time. 
Q. That's where you'd go all the time. Just about every day of life? 
A. That's where I went when I was down there on the street, except Sun- 
days. 
Q. And did you shoot a lot of pool when you went in there? A. Well, 


I didn't do anything in there. I played dice. 
Q. Well, about pool, did there come a time when you got pretty good 


at shooting pool? 
MR. GIORDANO: I object to this. I can't see the relevancy of these 
questions. 
THE COURT: Overruled. 
THE WITNESS: I never could shoot pool good. 
BY MR. O'MALLEY: 
Q. Well, it cost money to shoot pool, didn't it? A. Iracked up 
balls in there. | 
Q. You used to rack balls a lot? A. Yes, sir. 
Q. What you are saying is that you paid for your pool by racking 
balls? A. The fellow there liked me. I racked the balls for him. 
He'd be setting down; I played pool. 
Q. And because of that work you did around the st he per- 
mitted you to shoot pool there? A. A lot of the fellows shoot pool like 
that. 
Q. Without paying? A. Sure. 
Q. Now, what week was it that you worked at Julius Garfinkle's? 
A. I don't know what week. I believe you got the dates down'there. I 
don't know. 
Q. But you remember it was a week? A. It could have been 


longer. I don't know. 
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Q. And how did you support yourself, say, from January through 
March of 1958? A. I was doing a lot of things. 

Q. Could you tell us some of them? A. Gamble. Mostly I 
gambled a lot. But these fellows who I named, as soon as I got involved 
with them, they were addicts too, there would be a lot of people owing 
money and they started teaching me. 

Q. You say you got your money by gambling? A. Yes. 

Q. Did you always win? A. I always cheat. 

Q. And how much would you win, say, on an average game? A. I 
don't know. It all depends. There are a lot of craphouses and I know them 
all over Washington. 

Q. You say you started running with some of these people who 
were narcotics addicts? <A. Yes, sir. 

Q. And did there come a time when you sold narcotics? 

MR. GIORDANO: I object to that, Your Honor. 

THE WITNESS: I never sold nothing. 

THE COURT: I sustain the objection. The only question is to 
whether or not he sold or dispensed the narcotics on this occasion, 
namely, March 10 and 11. 

MR. O'MALLEY: I am sorry. 

THE COURT: The jury will ignore the question. 

BY MR. O'MALLEY: 

Q. Do you remember Officer Bryant on March 10 or March 11? 
A. No. He don't know me neither. I don't know him. 

Q. You say he doesn't know you? A. That's right. 

Q. What do you base that on? <A. I know I don't know him. I 
don't know one of them officers up there. He said he spoke to me. He 


don't know me. ‘I never been even arrested by the Narcotics Squad. You 


can checkitheir records. They don't know I am an addict. I wasn't 
using that stuff a long time. 

Q. You say Officer Bryant never spoke to you. A. No, he never 
spoke to me. 
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Q. And you say he never saw you in the front of 1232 U|Street in 
the poolroom? A. He might have seen me, but he never said a word to 
me, and he know it. 
Q. And you state that you didn't come out from the poolroom on 
that date and have a conversation with him in front of that poolroom? 
A. Inever said as much as hello to that man no time. 
Q. Not even in March of 1958? A. In June. I don't know nothing 
about March. I ain't said nothing to him. 
Q. You never said anything to him in March of 1958? |A. That's 
right. 
Q. You never said anything to him in February of '58?} A. Like 
I said, I never said nothing in my life to the man. 
Q. You never said anything to him in January of '58? |A. No time. 
Q. You are certain of that? A. I can put my hand on the bible. 
Them police -- 
Q. I thought you were confused in March of '58? A. I know them 
police -- just like they got me up here right now, they trying to send me 
to jail and they had me locked up all this time for nothing. I am an addict, 
Iam trying to get treatment for it. I don't know nothing about it. 
Q. You say Officer Bryant didn't know you. Then why is he trying 


to send you to jail? A. The police, they send everybody to jail, not 


particularly me. They'd send you if you if you weren't the District 
Attorney. 
Q. I thought you were kind of hazy and foggy and confused -- 
A. I'm not hazy -- 
Q. Now just a moment. --and had a bad memory about what 
happened in 1958? <A. I know I don't have no affairs with the police. 
I don't have no affiliation with them. 
Q. Isn't it a fact -- isn't the fact of the matter that you have a 
very good memory of everything that's happened in your life? A. Like 
I said, I can remember things like that. Those police, I know I don't 
have nothing to say with them. 
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MR. O'MALLEY: No further questions, Your Honor. 
THE COURT: Any redirect? 
REDIRECT EXAMINATION 
BY MR. GIORDANO: 

Q. Mr. Martin, in the early part of 1958 do you ever remember 
associating with any police officers or anybody known to be police 
officers? A. No. Idon't associate with no police officers. They put 
me in jail for nothing, I don't have nothing to do with them. 

Q. With regard to your memory of these things, the District 
Attorney just stated that you seemed to be hazy in your memory with 
regard to some things and not so hazy with regard to other things. What 
makes you remember certain things more than others? Can you describe 
that? A. Things like police and a lot of those people that are so called 
friends and things like that, because I will protect myself and I have al- 
ways -- I don't have nobody but me to protect me and I remember things 


like that. 
Q. Do you ever remember speaking to the informer who was 


described on direct examination as Charles Dunn? A. I don't know any 


Charles Dunn. I can't recognize him by the name. I know a lot of people, 
people, I mean, that are right there in that poolroom. I know just their 


faces. I been around. I never was that much interested in even knowing 
their names. If Charles Dunn is an addict or if he is not an addict, I 
couldn't say. If he is an addict, there is a great possibility of me knowing 
226 him because -- 

THE COURT: You have answered the question. 

MR. GIORDANO: I have no further questions of this witness. 

MR. O'MALLEY: No questions, Your Honor. 

THE COURT: Stand down. Take a seat by your counsel. 

_ (The, defendant; returned to counsel table.) 

THE COURT: Call your next witness, Mr. Giordano. 

MR. GIORDANO: Your Honor, the defense rests. May I approach 
the bench at this time? 

THE COURT: Yes. (At the Bench:) 

MR. GIORDANO: Your Honor, for the purpose of the record, at 
this time I would like to make a motion for judgment of acquittal and 


have the record so show that I have made this motion on behalf of the 
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defendant. I am making this motion based on the fact that at this time 
there is sufficient evidence in the record with regard to his mental 
condition to substantiate a showing that there was a mental disease or 
defect present at the time of the alleged offenses, namely, March 10 and 
March 11, and that these acts were the product of that mental disease 
and mental defect. There has been several doctors -- 

THE COURT: Let me interrupt you. Your motion is not season- 

able. You should make it after the government has an opportunity 
to put on evidence in connection with insanity, if it so desires. 

MR. GIORDANO: All right, Your Honor, I will make it! at that 
time. | 

THE COURT: Yes. I didn't want to cut you off, but I didn't see 
any reason to take the time now. All right. 

(In Open Court:) 

MR. O'MALLEY: Doctor Coty, please. 
Thereupon, 

WILLIAM J. T. COTY 
called on behalf of the Government, and having been duly sworn, was 
examined and testified as follows: | 

DIRECT EXAMINATION 

BY MR. O'MALLEY: | 

Q. Will you state your name, please? A. William J./T. Coty. 
Q. And how are you employed? A. Iam a physician |specializing 
in psychiatry, employed at St. Elizabeth's Hospital. 
Q. And what is your title at St. Elizabeth's, Doctor? |A. At the 
present time I am Acting Chief of the West Side Service. | 
Q. And for how long have you been associated with St.| Elizabeth's 
Hospital? A. I have been with St. Elizabeth's since 1956. | 


Q. And do you specialize in psychiatry? A. That is correct : 


Q. And for how long have you been so specializing? A. Approx- 
imately the last six years. | 

Q. Prior to that time, Doctor, would you indicate to us what train- 
ing you had in medicine and psychiatry? A. I graduated from Tufts 
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College Medical School in Boston in 1951. I interned and had training at 
St. Elizabeth's. And all of my other training and experience since that 
time has been in the field of psychiatry. 

Q. And in conjunction with your work at St. Elizabeth's over the 
past six years have you testified in court? A. Yes, I have. 

@. Have you done this a few times or extensively? A. Rather 
extensively. 

MR. O'MALLEY: I submit, Your Honor, the Doctor is qualified. 

THE COURT: Yes. 

BY MR. O'MALLEY: 

Q. Doctor, did you have occasion to examine or observe one 
Donald E. Martin at St. Elizabeth's Hospital? A. Yes, I did. 

Q. When did you first observe him? A. Sometime shortly after 
his admission to St. Elizabeth's Hospital on August 25, 1958. 

Q. And how many times did you observe him subsequent to that 
time? A. I don't have any record of how many times I saw him. 

Q. Do you know approximately? A. No, I don't think I could give 
any estimate. It would be between August and January. 

Q. And do you see Donald E. Martin in court today? A. Yes, 
I do. 

Q. Point to him, please. A. Sitting over there at the table 


(indicating). 
MR. O'MALLEY: May the record show the Doctor has pointed to 
the defendant, Your Honor ? 
THE COURT: Yes. 
BY MR. O'MALLEY: 
Q. And did there come a time when you arrived at an opinion as 
regards the mental condition of Donald E. Martin? A. Yes. 


Q. Doctor, are you able to state, from your observations and 
contact with Donald E. Martin, what his mental condition was on March 
10 and March 11 of 1958? A. No, Ido not have a firm opinion as to 
what his mental condition was on March 10 or 11 of 1958. 
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Q. When did you arrive at an opinion as to what his condition was? 

A. On January 7, 1959. 

Q. And what was his condition at that time? A. My diagnosis at 
that time was: without mental disorder. | 

Q. Now, when had you first arrived at that opinion? A. On that 
date, January 7. 

Q. Could you render an opinion as to whether or not Donald E. 
Martin had a mental disease or a defect? A. When? 

Q. Strike that. Let me ask you this question, Doctor. [Do you 
see -- do you have an opinion as regards whether there is a causal 
connection between the disease of sociopathy and selling or possessing 
narcotics, namely, heroin. 

MR, GIORDANO: I object to that, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: When you say sociopathy, I think -- I assume you 
are referring to a hypothetical person? 


THE COURT: Let's use the language of the physician. | He said a 
sociopathic personality, as I recall. Now, that may be equated with 
sociopathy; I don't know. 

BY MR, O'MALLEY: 


Q. Sociopathic personality, Doctor. | 
THE COURT: That is what Doctor Platkin testified to, as I recall. 
He said a sociopathic personality disturbance. Now, use that language 
because that is the language these doctors used, will you, in propounding 
your questions? 
MR. O'MALLEY: I will, Your Honor. 
THE COURT: Is that your recollection? 
MR. GIORDANO: Your Honor, he also said antisocial type. 
THE COURT: I thought he said antisocial behavior. 
MR. GIORDANO: Sociopathic condition, antisocial type. 
THE COURT: I know he said antisocial. I don't know whether it 
was behavior or type. But use it that way. 
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BY MR. O'MALLEY: 

Q. Doctor, do you see any causal connection between the mental 
disease of sociopathic personality, antisocial type, and the possession 
and or selling of narcotics, namely, heroin? <A. Well, I cannot give a 
general answer to that question. It would depend on the severity of the 
particular sociopathic disturbance, the circumstances, the history and 
so on. I would have to study the individual case in order to arrive at an 


opinion. 


Q. Now, you testified that on -- was it January 6, 1959 you arrived 


-- <A. January 7. 

Q. January 7, 1959? A. That's right. 

Q. You arrived at the opinion that this man had no mental disturb- 
ances of any kind, is that right? A. As of that date. 

Q. He had no mental disease or no mental defect? A. That is 
correct. 

Q. Did you arrive at any opinion as to how long this person had 
been in that condition? A. I would say that that condition was present, 
that is, without mental disorder, essentially during the latter half of his 
hospitalization. He showed several things, immature personality, a 
history of having been severely ill at D.C. General, odds and ends I 
might say, but not enough of any one of them to constitute a definite 
pattern of mental illness in my mind, and he was certainly -- I think 
he showed some improvement by the time we saw him in conference. 

THE COURT: Did you say something about no evidence of mental 
illness before? 

THE WITNESS: No, Your Honor, I said at the time I made my 
diagnosis I saw no evidence of mental illness. I said that prior to this, 
however, there were evidences of some personality disturbance. 

THE COURT: Is that a mental disease? 

THE WITNESS: It depends, Your Honor -- 

THE COURT: In his case. 

THE WITNESS: At what time, Your Honor ? 
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THE COURT: Whenever you are talking about. I don't want any 
equivocation. If you don't have an opinion, I want you to say |so. 

THE WITNESS: Iam saying, Your Honor, that at the time I made 
my diagnosis on January 7, 1959, he was without mental disorder at 
that time. 

THE COURT: I understand that. That is very clear and unequivocal. 
You said prior to that time he had some mental disturbance? 

THE WITNESS: Prior to that -- perhaps I can clarify my state- 
ment by saying that he showed a few symptoms prior to that time. 

THE COURT: Are you of the opinion that he had a mental disease 
prior to that time? 


THE WITNESS: No, Your Honor, but it is possible that he did 
have one before he came to St. Elizabeth's, judging from the information 
from the District of Columbia General Hospital. I don't know. 

THE COURT: We don't deal in possibilities, Doctor. 

THE WITNESS: Yes, Your Honor. I said I have no opinion as to 


his mental condition on March 10 and 11, 1958. 
THE COURT: Possibilities are conjecture. 
THE WITNESS: Yes, Your Honor. 
THE COURT: Go ahead, Mr. District Attorney. 
BY MR. O'MALLEY: 
Q. You familiarized yourself with the history of this defendant 
from his boyhood on, did you not, Doctor? A. Yes, I did. 


Q. And you familiarized yourself with, specifically, with his 
military record and hospitalization while in the military? A. Yes, 
I did. 

Q. Asa result of your study and your observation of that record 
in connection with your observation of the defendant after his commit- 
ment to St. Elizabeth's Hospital, are you able to arrive at an opinion 
as to whether or not the defendant had ever suffered from the disease 
of sociopathic personality, antisocial -- | 

MR. GIORDANO: I object to that, Your Honor, to the form of the 
question. | 
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THE COURT: I overrule your objection on condition that the 
District Attorney amends it to conform to what Doctor Platkin stated. 
BY MR. O'MALLEY: 
Q. Sociopathic personality -- 
THE COURT: Disturbance. 
BY MR. O'MALLEY: 
Q. Disturbance -- 
THE COURT: Antisocial type. 
BY MR, O'MALLEY: 
235 Q. Sociopathic personality disturbance, antisocial type? A. Not 
having examined Mr. Martin prior to his admission, I have no opinion. 

Q. Do I understand from that, Doctor, that you only arrive at an 
opinion as regards what he has when you examine him and you can't 
determine anything from the history? A. It would only be speculation 
going by the history. I reach a firm opinion only when all the material 
is in and going by the man's present mental condition as of the day of 
the examination. 

Q. Doctor, if a psychosis was present in Donald E. Martin, 
schizophrenia, paranoid type, on August 1 of 1958, wouldn't you have 
seen some symptoms of that when you examined him in August and the 
subsequent months? 

MR. GIORDANO: I object to that, Your Honor. 

THE COURT: Overruled. 

MR. GIORDANO: The classification isn't exactly what Doctor 
MclIndoo stated. 

THE COURT: Do you object on that ground? Use the language, 
schizophrenic reaction, paranoid type. 

THE WITNESS: Well, at the time he came in he showed some 
evidence of paranoid thinking. He was quite suspicious about a good 
many things, which is often seen in people who have schizophrenic 


reaction, paranoid type, who are improving. But at the time he came in 


236 there was not enough there to warrant the diagnosis of schizophrenia. 


Paranoid thinking, I might mention, is very common in all forms of mental 
illness. 
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BY MR. O'MALLEY: 
Q. Did you see any evidence, when you examined the patient, of a 
psychoneurotic reaction? 
MR. GIORDANO: I object, Your Honor. He is not stating when. 
MR. O'MALLEY: I said when he examined him in August and the 
subsequent months. 
THE COURT: Overruled. 
THE WITNESS: On several occasions Mr. Martin showed severe 
anxiety, which is often seen in a psychoneurosis. I personally did not 
feei there was enough there to justify a diagnosis of psychoneurotic 
reaction. 
MR, O'MALLEY: Thank you, Doctor. 
THE COURT: We will take a five minute recess. 
(Brief recess.) 
THE COURT: Proceed. 
MR. O'MALLEY: I have completed with this witness, Your Honor. 
CROSS EXAMINATION 
BY MR. GIORDANO: 


Q. Doctor, is it your testimony that you have no opinion as to the 
defendant's mental condition on March 10 and 11 of 1958? A. No 
firm opinion. 


Q. No firm opinion. Doctor, are you aware of Doctor McIndoo's 
findings, Mary V. McIndoo's findings at D.C. General Hospital in August 
of 1958? A. Yes, Iam. 

Q. Are you aware of the fact that she found the defendant suffering 
at that time from schizophrenic reaction, paranoid type? A; Yes, lam. 

Q. When do you say is the earliest time you examined the defendant 
after that date -- strike that -- upon his arrival at St. Elizabeth's Hospital? 
A. Well, it was some time after his admission on August 25, 1958, probably-- 

Q. Was it in September? A. Probably in September. 

Q. How do you explain the conflict between Doctor MclIndoo's finding 
and yours as of your examination some month or two months/later? A. I 
don't think there is any conflict. 
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Q. Would you explain that, Doctor? A. Yes. At the District of 
Columbia General Hospital, according to what information we received, 
Mr. Martin, when he came there initially, was not so sick, then became 

severely sick, and this subsided. At the time of his admission to 
St. Elizabeth's he still showed many residuals of this. I have mentioned 
in my previous testimony that he was quite -- in fact, extremely sus- 
picious on admission, he was very tense, anxious, nervous. These are 


appropriate and to be expected residuals of a man who is recovering 


from, apparently, an episode of mental illness. I also stated that he 


was in good condition on January 7, 1959 and that the greater part of 
his improvement occurred in the latter half of his hospitalization. 

Q. Then it is your opinion that he was sick at the earlier part or 
on the onset of his commitment at St. Elizabeth's Hospital? A. Well, I 
can only say he was recovering from an episode of mental illness. At 
what point he stopped being sick and became well, I can't say. 

Q. During that period of. recovering he was in fact suffering from 
what would be called a mental disease, was he not? A. He was recover- 
ing from, apparently, a mental disease, yes. 

Q. Then it is your opinion that the defendant was suffering, in the 
period from July, let's say, to the early part of September, from what 
would be classified as a mental disease? A. Probably so, yes, sir. 

Q. Probably so? A. Idid not see him at that time. I am only 
basing my opinion on the information from D.C. General. But basing 
my opinion on that, it is probable that he did have a mental disease at 
that time. 

Q. Doctor, are you aware of the fact that on August 26, 1958, in 
a psychological summary by Eugene C. Stammeyer, the following state- 
ment was made: "This man must be considered psychotic, with a 
diagnosis of schizophrenic reaction, catatonic type.''? 

MR, O'MALLEY: I object to that, Your Honor. 

THE COURT: Doctor, did you take that into consideration when 


you formed your opinion? 
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THE WITNESS: Yes, Your Honor, but I question the date on that. 
That was the day after admission. He could not possibly have been seen 
and tested within one day by the psychologist. I think perhaps that is 
the date of the referral to the psychologist. 

MR, GIORDANO: Pardon me. Strike that. 

BY MR. GIORDANO: 

Q. October 31, 1958. Iwas reading from the top of the page. I 
am referring particularly to this document. A. Yes, the date you 
mentioned, August 26, the day after admission, was the date he was 


referred for testing. The particular testing itself was done on 
or about October 31, 1958. | 
Q. Now, would those documents, particularly the document you 


are reading right now, the psychological testing report, further confirm 
your opinion that he was recovering from mental disease and that he 
probably was still suffering from the lingering effects of mental disease? 
A. Yes. 
Q. Now, Doctor, do you know -- would you have an opinion as to 


when that mental disease began? A. Well, again, basing my answer 
not on my own personal examination and findings but on the report we 
received from D.C. General Hospital, it apparently began while he was 
in D.C. General Hospital. | 
Q. You used the word apparently. Is that conjecture on your part? 
You do not know for certain when it began, is that nota fact? A. Well, 
I say apparently because, as I say, it was not my personal examination. 
The doctors at D.C. General felt it began at that time. 
Q. Doctor, were you aware of this defendant's history|and parti- 
cularly his history while in the military service, the fact that he was 
sent to a psychiatric clinic, that he was treated there, the fact that he 
had maladjustment difficulties in the military service and was discharged 
undesirably from the military service? A. Yes. 
Q. Did you further take into consideration, in forming) your opinion, 
the facts that he showed a long pattern of what has been described pre- 
viously to you appearing on this stand as sociopathic behavior and in 
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particular sociopathic condition, antisocial type? <A. Mr. Martin has 
shown a long history of disturbed adjustment and difficulties with 
authority, but I don't think that such a history in itself constitutes a 
medical diagnosis of sociopathic personality disturbance. 

Q. Doctor, let me ask you this question. What length of time -- 
would you describe this in months or in years -- would it take for a 
psychotic condition to develop in a person, particularly the psychotic 
conditions described as schizophrenic reaction, paranoid type? Does 
that condition develop in a short period of time or usually a long period 
of time? A. That particular illness usually develops insidiously and 
gradually over a long period of time. 

Q. In your opinion, Doctor, what usually is the period of time? 
A. Well, it certainly would not be days or weeks. It would be much 
more likely to be months or years. 

Q. While this condition is developing could the defendant or could 
the individual be described as predisposed to psychosis? A. Well, it 
is not a question of being predisposed. He already has the illness if he 
is developing it. 

Q. All right, he already has the illness if he is developing it? 

A. Yes. 


Q. Then, Doctor, if this defendant was described to be psychotic in 


July and August of 1958, it is very probable that he was psychotic for 
several months and probably even a year prior to that time, is it not? 
A. No, I can't say that. There are many psychotic episodes which are 
of acute onset occurring in people of unstable personality structure, 
people who are poorly put together in terms of their personality organiza- 
tion, and these people can and do develop mental illnesses of rather sudden 
onset, sometimes referred to as prison psychosis, which is usually some- 
what severe and rather short lived. 

Q. You just got finished, prior to that statement, with your state- 
= ment that the particular illness known as schizophrenic reaction, paranoid 
type, developed over a long period of time. Could a person -- that a 
person while developing this condition. was in fact ill. Was that not your 
statement? A. That is true of anyone who has schizophrenic reaction, 
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paranoid type. 

Q. Assuming that Doctor McIndoo's diagnosis was correct, would 
that not indicate that the defendant probably for at least a year was ill 
prior to the finding? A. Well, that probably would be true. I mean, it's 
likely he would have been ill a long time if that diagnosis is correct. 

Q. You say likely. Would you say very likely? A. I don't think 
I could say very likely. The progress of any illness, the speed with which 


it develops, the severity of the symptoms is quite variable and sometimes 


people with this illness can go along many years in the community until 
something happens which betrays the illness to the medical aU OEIE?: 

Q. You used the word probably to describe your opinion. In your 
testimony, then the defendant probably was suffering from this illness for 
a long period of time. You said probably even a year, if Doctor McIndoo's 
diagnosis is correct? A. Yes, I would say that. 

MR. GIORDANO: No further questions of this witness. 

REDIRECT EXAMINATION 
BY MR. O'MALLEY: 

Q. Doctor, did I understand on your direct examination |that you 
stated your opinion as to what this man's condition was on January 7 of 
1959? A. Yes. 

Q. And what did you say that it was? A. At that time I felt he 
was without mental disorder. To amplify that just a bit -- 

THE COURT: No, you have answered the question. 

BY MR. O'MALLEY: 

Q. You also said on direct examination that you weren't able to 
arrive at an opinion as to what his condition was several months before 
that? A. Ido not have an opinion as to what his condition was before 
he came under medical observation, that is, before he came to the Dis- 
trict of Columbia General Hospital. But from that time on, we have 
information from them, as well as our own observations, as to his mental 
condition. 

Q. Did I understand you to say you couldn't render an opinion until 
he came under your personal observation? 
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MR. GIORDANO: I object, Your Honor, to that. 

THE COURT: Overruled. 

MR. GIORDANO: He has already rendered an opinion. 

THE COURT: Overruled. 

BY MR, O'MALLEY: 

Q. Did you say that? A. I said that I have no opinion as to his 

mental condition prior to the time he came under medical observa- 
tion. At the time he entered D.C. General Hospital. From that time on 
there is material both from D.C. General, from my own records and 
observations, as well as others. 

MR, O'MALLEY: Nothing further of this witness, Your Honor. 

RECROSS EXAMINATION 
BY MR. GIORDANO: 

Q. Doctor, just to clarify the questions you answered on redirect 
examination, it is your testimony, is it not, that when the defendant first 
came to St. Elizabeth's Hospital he was recovering from a mental illness? 
A. Yes. 

Q. And it is still your opinion, your opinion is still that if Doctor 
McIndoo's diagnosis is correct, it is at least probable that he could have 
been suffering from a mental disease for at least a year prior to July or 
August of 1958? A. May I address the Court, Your Honor? 

Q. Just answer my question. 

THE COURT: What is your trouble? If you have no opinion, state 
you have no opinion. 

THE WITNESS: Your Honor, I am being asked to state an opinion 
of my own on someone else's assumptions that I don't agree with. 

THE COURT: If you can't state an opinion of your own, don't state 
it. We only want your testimony. 

MR. GIORDANO: I am only asking him, Your Honor, to restate, if 
he would, his former opinion. 

THE WITNESS: If Mr. Martin was suffering from schizophrenic 
reaction, paranoid type, while at the District of Columbia General Hospital, 
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then it is probable that this illness extends back several months. My 
own belief is that this was an acute episode, that it is not schizophrenic 
reaction, paranoid type, but rather a prison psychosis, an acute psychotic 
reaction, occurring in someone of unstable personality structure. 

BY MR. GIORDANO: 

Q. In the latter part of that, Doctor, I didn't ask you for your 
interpretation, I was asking you assuming that Doctor MclIndoo's diagnosis 
is correct, with that assumption that it is correct, is it not also your opin- 
ion that it is probable that he was suffering from the illness for at least a 
period of four or five months or maybe even a year? Do you understand 
my question? A. Yes, Ido. 

Q. Not your opinion, strictly, but the interpretation of Doctor 
McIndoo's. A. Well, asuming her diagnosis is correct and judging by 
the severity of the symptoms he showed there, it is likely that it goes 

back, I would say, four or five months. 

MR. GIORDANO: No further questions. 

MR. O'MALLEY: No questions. 

THE COURT: You are excused. (Witness excused) 

MR. O'MALLEY: The government will call Doctor Owens, please. 
Thereupon, 

DAVID J. OWENS 
called on behalf of the government, and having been duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. O'MALLEY: 
. Will you state your name, please? A. David J. Owens. 
. How are youemployed? A. At St. Elizabeth's Hospital. 
. As what? <A. Asa physician specializing in psychiatry, 


Q. For how long have you been so employed? A. Approximately 
| 


three and a half years. 
Q. What training have you in the medical or psychiatry field prior 

to that time? A. I have graduated from the Medical College of South 

Carolina in 1948. I had a one year's rotating internship at The Medical 
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Center in Jersey City, New Jersey. I was in private practice of 
medicine for approximately three years. I was a Captain in the Army 
Medical Corps for two years prior to coming to St. Elizabeth's Hospital. 

Q. During your stay at St. Elizabeth's Hospital have you examined 
a small number or relatively large number of patients as regards psy- 
chiatry? A. A considerable number. 

Q. And have you testified a few times or a relatively large number 
of times? A. A large number of times. 

Q. Inconnection with your duties at St. Elizabeth's Hospital did 
there come a time when you examined one Donald E. Martin? A. Yes, 
I did. 

Q. Do you see Donald E. Martin in court today? A. Yes, I do. 

Q. Will you point to him, please? A. (Indicating) 

MR. O'MALLEY: May the record show that Doctor Owens has 
pointed to the defendant, Your Honor? 

BY MR. O'MALLEY: 

Q. When did you first examine Donald E. Martin? A. On or about 
August 25, 1958, when he was admitted to St. Elizabeth's. I did not admit 
him to the hospital, but it was subsequent to his admission when I saw 

him. 

Q. And did you familiarize yourself with the history of Donald 
Martin? <A. Yes, I did. 

Q. And did you have occasion to examine and or observe him on 
later occasions? A. Yes, I did. 

Q. When was that? A. I don't have the exact date of my examina- 
tion, but during the period of his admission and hospitalization I saw him 
on several occasions for examination and, finally, on admission, of diag- 
nostic conferences at the hospital. 

Q. Did there come atime, Doctor, when you determined or made 
an observation as to what his mental condition was? A. Yes. 


Q. Did you ever arrive at an opinion, Doctor, as to what his mental 
condition was on March 10 and March 11 of 1958? A. Yes. 
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Q. And what was your opinion as regards his condition as regards 
mental disease or mental defect on March 10 and March 11 of 19587 
A. Ifelt that Mr. Martin was suffering from a sociopathic personality 
disturbance, which is a mental illness. 
Q. Do you have an opinion as regards whether -- strike that. Are 
you familiar with the charges in the indictment of possession and 
or sale of narcotics on March 10 or 11 by the defendant? A.) Iam aware 
that there are charges of this nature pending against him. 
Q. Doctor, do you have an opinion as regards whether or not there 
is a causal connection between the charges in this indictment jand the 
mental condition which you state existed on March 10 and March 11 of 
1958? 
MR, GIORDANO: I object to that, Your Honor. 
THE COURT: Overruled. 
BY MR, O'MALLEY: | 
@. Do you have such an opinion? A. Yes, Ido. | 
Q. What is your opinion? A. I feel that there was probably no 


connection between the charges, or the crime that was connected, and 


the mental illness. 

MR, O'MALLEY: Thank you, sir. Your witness. 

CROSS EXAMINATION 
BY MR. GIORDANO: 

Q. Doctor, you say probably no connection? A. That is correct. 

Q. By that you mean there is no certitude, it is just a belief of 
probability? A. Well, what I mean is, in my opinion, that the likelihood 

is that there is no connection. This is not a certainty, that I could 
be mistaken. 

Q. You could be mistaken? A. That is correct. 

Q. It is your opinion that he was sociopathic, is that correct? 
A. That is correct. 

Q. What type? A. Antisocial. 

Q. Antisocial? A, That is correct. 
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Q. Are you aware of the testimony by Doctor Platkin or the findings 


by Doctor Platkin in regard to this case? A. Iam not aware as to the 
testimony. I am aware of some of his findings because he was also at the 
conference that I attended. 

@. Are you aware of the fact that he also found the defendant to be 
a sociopath? A. Yes, lam. 

Q. Are you aware of his testimony that in his opinion these alleged 
acts were probably the product of the mental disease that you described on 
direct examination? A. Iam aware that he felt -- yes, probably that they 
were. I think this is his opinion. I am not positive about what his opinion 

was and I did not know what his testimony was. 

Q. Doctor, do you know the findings of Doctor McIndoo on August 
1, 1958? A. Iam aware that we received information from D.C. General, 
which was submitted to St. Elizabeth's Hospital by Doctor McIndoo, as to 
their findings when he was at D.C. General Hospital. 

Q. Doctor, are you aware of the fact that Doctor MclIndoo, in July 
and the 1st of August, when she made her findings, her diagnosis, diagnosed 
the defendant's condition to be schizophrenic reaction, paranoid type? 

A. Yes, Iam. 

Q. What type of mental disorder is that, Doctor? A. This isa 
psychotic condition. 

Q. Is it a severe type of psychosis? A. Well, I think within each 
diagnostic category there are severe and moderate and mild degrees of 
psychosis. My impression was that in this particular case they, that is, 
D.C. General Hospital, including Doctor McIndoo, felt that this was 
probably -- 

Q. Doctor, just answer my question. I said, is it a severe type? 

A. It may be, it may not be. 

Q. By psychosis you mean insanity, do you not? A. No, I don't 
use the term synonymously. 

Q. You mean a mental condition of unsoundness? A. Well, 
possibly -- 
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Q. In your own words -- A. No, I don't mean of unsound mind. 
Q. In your own words, Doctor, define psychosis, if you will. 
A. A psychotic condition is one in which an individual has a break with 
reality. It is very simply defined. 
Q. It is something more than just neurosis or psychoneurosis, is 
it not? A. That is correct, and it is usually referred to by the average 
person as being a much more severe degree of mental illness than a 
neurosis or personality disorder. 
Q. The illness that you described the defendant suffering from at 
the time of your examination is categorized as mental disease, is it not? 
A. That is correct. 
Q. To revert back to Doctor McIndoo's findings, assuming Doctor 
McIndoo's findings to be correct, her diagnosis to be correct, and assum-~- 
ing the defendant in fact to be suffering from schizophrenic reaction, 
paranoid type, how long would it take this condition to develop? Doesa 
condition such as this, a mental condition such as this develop in a short 
period of time or a long period of time? A. Schizophrenic reaction or 
schizophrenic type of disease usually is a long term disease both in 
development and in treatment, for a number of years, in fact. 
Q. Over what length of time would it develop, in your opinion? 
Would it be in matters of months or probably even years in the usual 
case ? 


MR, O'MALLEY: Your Honor, I think he ought to limit/it to this 
case. Therefore, I object. | 
THE COURT: Yes, limit it to this case. 

BY MR. GIORDANO: 


Q. Would it be in the matter of four or five months? ‘A. Iam 


unable to answer the question specifically for this case because my 
opinion was not that he had a schizophrenic reaction. 
Q. You see, Doctor, I am not asking you that. I asked lyou, assuming 
sir, that Dr. McIndoo's.diagnosis was:dorrect and assuming that the defend- 
aut was suffering. as.Doctor Meindvo' reported irom ‘schizophrenic reaction, 
paranoid.iypc, what length of ‘time does it take for that illness to develop? 
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MR. O'MALLEY: I object to the question. I don't think this Doctor 
should be forced to assume the finding. 

THE COURT: I overrule your objection, but if the Doctor has no 
opinion he can certainly say so. 

THE WITNESS: I feel that it would be a matter of months or years 
in development in'most any individual, including this specific one, if he 

had had a schizophrenic type illness. 

BY MR. GIORDANO: 

Q. While this illness was developing, would the individual be 
considered to be ill, mentally ill, suffering from a mental disease? I 
am talking now about the schizophrenic reaction, paranoid type. 

THE COURT: You have asked him while it was developing? 

MR, GIORDANO: Yes. 

THE COURT: He has the opinion that it didn't develop. You have 
to make it hypothetical. 

BY MR. GIORDANO: 

Q. Doctor, Iam saying, assuming now that Doctor MclIndoo's 
diagnosis was correct, that the defendant was in fact suffering from the 
schizophrenic reaction, paranoid type, you have already answered that 
if this condition existed at the time of her examination he was probably -- 
or the illness had probably developed over a period of four or five months 
or maybe even a year, is that not correct? Is that not your testimony? 
A. I said a matter of months or years. 

Q. Months'or years. Now, my question, down to this hypothetical 
question, is, during the time that this illness was developing, assuming 


now Doctor McIndoo's diagnosis to be correct, would the defendant be 


described as mentally ill, suffering from a mental disease in that period 
of months or years that you just described? A. Well, I think 
that's very difficult to say because some individuals, or this specific 
individual may progress very slowly in development of an illness or he 
may progress very rapidly, and I think it would depend on what stage of 
illness he was in/at that specific time, and I would have to know more 
about the symptoms that were present at the time you are speaking of. 
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Q. Doctor, are you aware of the report of the psychologist at St. 
Elizabeth's Hospital on, I believe, October 26, 1958? A. Yes, lam. 
Q. Ihave here a jacket marked as Defendant's Exhibit/No. 1 and 
ask you whether this summary -- first of all, what the summary consisted 


of and whether you considered it or took it into consideration in forming 


your opinion in the instant case. A. May I read it over again? 
| 

Q. Yes. | 

(Brief pause.) A. Yes, 1am aware of this report and I did 


take it into consideration when I was arriving at my opinion. 
Q. Are you aware of the term there, I believe, it's schizophrenic ? 
A. That's correct. 
Q. What does that term mean? A. It denotes that schizophrenic 
reaction is a psychotic condition. The report indicates that the individual 
was suffering from a psychotic condition. 
Q. Did you take that finding into consideration in forming your 
opinion? <A. Yes, I did. 
Q. Despite this finding that even at St. Elizabeth's the) psychologist 
found the defendant suffering from a term of psychosis or a type of psy- 
chosis, how can you reconcile that finding by the psychologist with your 
finding inthis case? A. Well, I feel that the psychological report was 
only one test. One group of tests that were given to this individual. 
There was no testing clinically of this individual by the psychologist. 
Just as I took into consideration the other doctor's opinions or their 
results of their examinations, I also considered this in arriving at my 
opinion. 
Q. How much weight did you apply to this psychological report, 
this report that states that the defendant as of October 26 was psychotic? 
A. I don't know exactly how much weight, but I did consider |it. 
Q. Doctor, wouldn't you consider it strange that you have a finding 
that the defendant was psychotic by Doctor McIndoo on August 1, 
1958 and also a finding that he was psychotic in a clinical study or ina 
psychological study on October 26, and notwithstanding those two findings 
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within a lapse of some two months between tne in the interval period 
you state that he was merely suffering from a sociopathic condition? 
A. No, Ido not. Ifeel a sociopathic personality under stress or strain 
of confinement, whether it is confinement or any sufficient strain or stress, 
this particular type of personality disturbance will quite often become psy- 
chotic under the stress, and this is what I feel occurred in this individual, 
that under the stress of confinement he did become psychotic. 

@. Then it is your opinion that he became psychotic at St. Elizabeth's 


Hospital and he became psychotic at your own hospital at probably the 


period of October'26? A. No, Ido not feel that he was psychotic at St. 
Elizabeth's. I feel it is possible that he may have been psychotic prior 
to his coming to us, while he was confined at D.C. General Hospital, but 
I do not feel that he was psychotic at any time that he was at St. Elizabeth's. 

Q. In other words, you disagree with this report of the psychologist? 
A. That is correct. 

@. Isn't it very probable that the defendant could have been riding 
the wave of a psychosis up and down for a period of five or six months 
from the Spring, particularly March of 1958, up until the latter part of 
1958? A. It is possible, yes, it is. 

Q@. I didn't use the word possible, I used the word probable, Doctor. 
in view of Doctor McIndoo's finding and your own concurrence with that 
finding. A. I feel sure that he was a very fragile individual and it is 
impossible, I don't know about probable because I didn't know him at that 
time, but he could have been riding on these waves, so to speak, of illness 
or psychosis for a number of years. 

G. In view of that last statement, then, it is altogether probable, or 
you prefer to use the word -- I'd rather if possible, Doctor, unless you 
have no opinion, I'd like to ask you this question: do you not also have 
the same opinion with equal certainty that the defendant may have suffered 
this psychotic condition prior to March 11, 1958? A. Idon't know whether 
he did suffer frorn any psychotic condition prior to that time because I did 


not see him. 
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@. Iam not asking you whether you know; I am asking! you for 
your opinion. I know that you haven't seen him during that period of time. 

A. Prior to what date was that? Prior to his confinement at D.C. 

General? 
Q. March 10, 1958. Preface that. For a moment let's delete that 
question -- | 
THE COURT: I thought you were about to conclude. This is the 

usual lunch hour so we will recess now and resume after lunch. 
(Thereupon at 12:30 p.m. trial stood in recess.) 

AFTERNOON SESSION 


1:45 p.m. 
THE COURT: You may proceed. 


Thereupon, 


DAVID OWENS 
resumed the witness stand and was examined and testified further as 


follows: 
CROSS EXAMINATION (Continued) 
BY MR. GIORDANO: 
Q. Doctor, before the recess I had questioned you with regard to 
a -- I showed you a particular report and asked you to identify it, the 
report by the psychologist. A. That is correct. 
Q. And I had asked you at that time what bearing this|report had 
on your findings, if any. Doctor, I'd like to ask you again what bearing 
did this report -- as I understand, the psychologist found him to be 
psychotic? A. That is correct. 
Q. And what bearing did that have on your findings? | A. I took it 
into consideration in arriving at my opinion. The exact amount of weight 
I don't know, but I used it along with all of the other information that I 
was able to obtain. 
Q. Doctor, in all these examinations of people considered to be 
psychiatrically ill, is it not regularly acceptable procedure ito have the 
individual examined by a psychologist? A. Usually it is. | 
Q. What do you mean usually it is, Doctor? Isn't it a regular 


procedure? A. No, it is not. 
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Q. At St. Elizabeth's is it not a procedure to have them examined 
by a psychologist? A. It is not a regular procedure. We refer most 
patients for psychological examination. However, all patients are not 
referred. 

Q. Doctor, in your opinion how long was the defendant suffering 
from this mental disease described as sociopathic behavior or pattern? 
A. Probably since childhood, early childhood. 

Q. Has it's intensity increased at any one time, in your opinion? 

A. I think the symptoms he displayed after this present offense, 
what led to his hospitalization at St. Elizabeth's, this was a most stress- 
ful situation and the symptoms of the illness, naturally, were more pro- 
nounced at this time. 

Q. What circumstances or what factors could trigger the defendant 
into a psychosis, in your opinion? A. This particular individual? 

Q. Yes. A. I think stressful situation. 

Q. In your opinion would the inability to obtain narcotics be a 
stressful situation? A. Yes, it would. 

@. And would the inability to obtain drugs be sufficient then to 
trigger the defendant, under situations that we mentioned, into a psychosis? 
A. It could be. 

Q. Doctor, your testimony would be, that the chronic need for the 
defendant for narcotics -- we have established, have we not, that the 
defendant was addicted to narcotics in the early part of 1958, is that 
correct? A. That is correct. 

Q. And would you say it was extreme addiction, moderate addiction, 
or would you classify it? A. I would just call it addiction to narcotics. 

Q. Let me ask you this, Doctor. Would the taking of 15 capsules 
a day or even more be considered extreme addiction? Iam talking about 
heroin now, capsules of heroin. A. I think that would be a considerable 
quantity, but I don't categorize addiction as extreme, moderate or severe 
or minimum. I think if he is addicted to drugs, he is just addicted to 


them and that he may be taking a large quantity. In his case, he was tak- 


ing a large quantity of narcotics. However, he was no more addicted to 
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it than a person who is taking, say, four or five capsules, except he was 


using larger quantities of the drug. 


Q. Isn't it also a fact that a person heavily addicted td narcotics 


can be suffering from what is known as impulsive behavior, that is, they 
can have irresistible impulses to do acts, criminal acts to obtain a 
further supply of drugs ? 
MR, O'MALLEY: Your Honor, I think he ought to direct it to this 
particular defendant. | 
THE COURT: Yes. 
BY MR. GIORDANO: 
Q. Directing it to this defendant, Doctor. A. It is possible that 
he would have impulsive behavior, not only from the drug addiction but 
from the sociopathic personality disturbance. He may have impulsive 
behavior from either. 
Q. Then, Doctor, is it not probable, in the realm of probability 
that the defendant may have been suffering from a psychosis at the 
time of these alleged events on March 10 and March 11? Iam saying 
that particularly in view of your last two statements. A. I'say it's 
possible. 
Q. Then, Doctor, you would have to also state the same for whether 
these acts were a product of that psychosis? A. That is true. It is pos- 
sible that they may have been. 
Q. Doctor, can you state that with a little more certainty? You 
say possible. We are concerned with certainty in this case pr as much 
certainty as possible. A. No, I think that my opinion is, the probability 
or the likelihood is the other way, but it is certainly possible that my 
opinion is not correct. 
Q. Doctor, would your opinion be changed if I were to|tell you that 
the defendant exhibited tendencies towards violence immediately before 
these two dates and was observed to be suffering from lapse of memory, 
difficulty in forming thoughts and thinking and terms that were described 
to be out of this world, that is, beside himself? Would those additional 
facts -- Iam referring now that were present immediately before the 


two dates in question -- change your opinion? A, I don't think that it would. 
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I think a lot would depend on the source of the information and other 
factors involved. 

Q. Iam assuming -- assuming now, Doctor, that these facts are 
correct, the factors that I have told you. A. I don't think that it would. 

Q. Doctor, you stated that stresses, particularly severe stresses, 
could trigger this defendant into a psychosis, and you have said that the 
chronic need or the inability to get heroin could trigger him into a psy~- 
chosis, is that not correct? <A. That is correct. 

Q. Doctor, could extreme frustration, that is, being faced with 
lack of funds and being faced with difficulty in getting sufficient quantities 
of heroin, trigger a psychosis? A. It could. 

MR. GIORDANO: I have no further questions of this witness. 

MR. O'MALLEY: No questions, Your Honor. 

THE COURT: You are excused, Doctor. (Witness excused). 

MR. O'MALLEY: The government rests, Your Honor. 

THE COURT: Do you have some further testimony? 

MR. GIORDANO: Yes, Your Honor, I have some rebuttal testimony, 
surrebuttal testimony. Would you call to the stand Doctor Stammeyer, 
Mr. Stammeyer. 

Thereupon, 

EUGENE STAMMEYER 
called on behalf of the defendant, and having been duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. GIORDANO: 


Q. Would you state your full name, sir? A. Eugene Stammeyer. 


Q. And your occupation? A. Iama psychologist at St. Elizabeth's 
Hospital. 

Q. And, Doctor, would you tell the Court your training and your 
education in the field of psychology? A. Iam currently training at 
Catholic University. I have my Master's Degree. I obtained it last year. 
I am currently working on my research for my Doctoral Degree. 
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Q. And where did you obtain your Bachelor's Degree?) A. I 
obtained my Bachelor's Degree at Loras College in Dubuque, Iowa. 
Q. Inwhat year? A. 1951. 

Q. And how long have you been engaged in the field of psychology? 

A. I began my training at Catholic University in 1953. 


Q. And have you been employed in the psychological field since 


that time, since 1953? A. Since that time I have been on various 
training. 
Q. How long have you been at St. Elizabeth's Hospital? A. I 
started my training in 1954 and I have been -- in 1954 I spent two days 
a week for the year, in 1955 I spent 40 hours a week on the training 
stipend. In '56 I spent 40 hours a week, again on a training Stipend. 
Then I went to Catholic University and spent 20 hours a week at the 
Child Center, and I have recently returned, in August of last year, to 
St. Elizabeth's Hospital, again on a training stipend to work half time 
on my research and half time on staff. 
Q. How many hours are you employed by St. Elizabeth's each 
week, approximately? A. Currently? 
Q. Yes, currently. A. Iam employed for a 40 hour week, but 
half time I am allowed to work on my own research. | 
Q. Pursuant to your occupation, how many clinical studies have 
you made over the period of the six years that you mentioned since 
1953? How many people have you examined? A. Could I take just 
a minute ? 
Q. Just an estimate, Mr. Stammeyer. A. As a rough estimate, 
I would say somewhere around 200. 
Q. Mr. Stammeyer, is your job at St. Elizabeth's described as 
research associate psychologist? A. That is right. 
Q. And how long have you held that classification at St. Elizabeth's? 
A. Since August 18, 1958. 
Q. Since last year? A. That's right. 
MR. GIORDANO: Your Honor, I submit that this man is qualified 
as a sociologist. 


154 

THE COURT: Psychologist. 

MR. GIORDANO: Psychologist, pardon me, sir. 

MR. O'MALLEY: No objection. 

THE COURT: You may proceed to examine. 

BY MR. GIORDANO: 

Q. Mr. Stammeyer, did there come a time that you examined an 
individual known as Donald E. Martin? A. Yes, sir. 

Q. Do you see him in the courtroom today? A. Yes, sir, I do. 

Q. Would you point him out, please? A. (Indicating). 

MR. GIORDANO: Would the record so show, Your Honor, that Mr. 
Stammeyer identified the defendant? 

THE COURT: Yes. 

BY MR. GIORDANO: 

Q. Doctor, I show you what is marked as Defendant's Exhibit No. 

1 for identification and ask you specifically if you can identify this 
sheet known as a consultation sheet, clinical report? A. Yes, I can. 

Q. Can you identify the signature on that? A. Yes, sir. 

Q. Mr. Stammeyer, would you tell the Court your findings in your 
psychological study of the defendant? A. May I quote from the record? 

Q. Yes, youmay. A. "At the present time, despite reasonably 
adequate intellectual functioning, this man must be considered psychotic, 
with a diagnosis of schizophrenic reaction, catatonic type." 

Q. Would you tell the Court what is the meaning of that classifica- 
tion? First, let me ask you this. Would that classification be considered 
a mental disease? A. Yes, sir. 

Q. What type of mental disease is it? A. It's known as a schizo- 
phrenic reaction. It's a psychotic reaction. 

Q. A psychotic reaction? A. That's right. 


Q. Would you consider that as a severe type of mental illness? 

MR. O'MALLEY: Your Honor, I object to this. I think it is going 
beyond the gentleman's qualifications. 

THE COURT: I think you are going a little beyond his specialty. 
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MR, GIORDANO: I understand. 
BY MR, GIORDANO: 
Q@. Would you tell us, please, Mr. Stammeyer, upon what did you 
base that conclusion? Did you have a history of the defendant? A. Yes, 


sir, the history was available. 
Q. And what history did he present? A. Iam sorry, I didn't 
have a chance to review the history completely. I was subpoenaed 


unexpectedly this morning. But it is the history that is in the file. 

Q. Would you care to review the file for just a moment, Mr. 
Stammeyer? A. Do you mean the psychiatric history? 

Q. Iam referring to the history that you utilized, the particular 
history that you utilized. A. I might say that my test material was 
supervised and reviewed with Doctor Margaret Ives, who is|the chief 
psychologist at St. Elizabeth's Hospital, who is a diplomate in psychology. 

Q. I see. 

(There was a brief pause, during which the witness examined 
several documents.) 

THE COURT: Have you finished reviewing it? 

THE WITNESS: Yes. 

BY MR. GIORDANO: 

Q. Would you tell the Court what history did the defendant present? 

THE COURT: That he depended on. 

MR. GIORDANO: What history did he present. 

THE COURT: That he depended on. 

BY MR. GIORDANO: 

Q. Yes, that you depended on. I want you, of course, to relate 
what history that you knew about, the history that you knew and were 
relying on as a basis for your findings. A. I was aware atthe time 
that Mr. Martin had been discharged from the service and at the time 
was experiencing voices, was given a discharge on this basis. I also 
knew that he had been in the General Hospital for the District of Colum- 
bia and that he had been given a schizophrenic diagnosis at that Hospital. 
I was also aware of the information put in the record by the|psychiatrists 
at St. Elizabeth's. 
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MR. GIORDANO: I have no further questions. 

MR. O'MALLEY: I have no questions of this witness, Your Honor. 

THE COURT: You are excused. (Witness excused) 

MR. GIORDANO: May Doctor Kushner be called to the stand? 
Thereupon, 

EDWARD IRVING KUSHNER 
called on behalf of the defendant, and having been duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. GIORDANO: 

Q. Doctor, would you state your full name? A. Edward Irving 
Kushner. 

Q. Doctor, will you tell the Court your present employment? 
A. Iam currently in private practice. I am a psychiatrist. Iam also 
consultant to St. Elizabeths' Hospital. 

Q. Will you state for the record your qualifications as a psychiatrist? 
A. I graduated New York Medical College, 1949. Had a rotating internship 
at the Bronx Hospital from 1949 to '50. I had a year's residency in neur- 
ology at Goldwater Memorial Hospital in New York from 1950 to '51. I 


had a year and a half residency in psychiatry at the Menninger Clinic in 
Topeka. From there I was in the Army from 1953 through the middle of 
1954. After that I joined the staff at St. Elizabeth's Hospital from 1954 
through 1955. I left there to be on the staff of the Legal Psychiatric 
Services which is a branch of the District of Columbia Department 
of Public Health. | And in March of 1957 I went into full time private 
practice. Iam a diplomate of the American Board of Psychiatry and 


Neurology. 

Q. Have you written any papers in the field of psychiatry? A. No. 

MR. GIORDANO: Your Honor, I submit that this Doctor is qualified. 

MR. O'MALLEY: No objection. 

BY MR. GIORDANO: 

Q. Doctor, did there come a time that you examined an individual 
known as Donald E. Martin? A. I had occasion to see and observe 
Donald E. Martin. 
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Q. Do you see Donald E. Martin today? <A. Yes, Ido. 

Q. Would you point him out, please? A. He is right over there 
(indicating). 

MR. GIORDANO: Would the record so show, Your Honor, that the 
Doctor has identified Donald E. Martin? 

THE COURT: Yes. 

BY MR. GIORDANO: 

Q. Doctor, did there come a time that you observed and examined, 
along with other Doctors, at St. Elizabeth's Hospital, Donald E. Martin? 

A. No. When I observed Mr. Martin he was in group therapy. 
This was done by me alone. There may have been -- I don't recall 
whether there were other doctors present, but if so they were there as 
observers of me. 

Q. It was in group therapy that you have observed him? A. Yes. 

Q. How many times, Doctor, in group therapy? A. I would be 
estimating, but it was a short number, perhaps four or five. 

Q. During this period of observation did you form an opinion in 
regard to the mental condition of Donald E. Martin? A. At the time I 
was seeing him? 

Q. Yes. <A. Yes, I did. 

THE COURT: Can you fix the time? 

BY MR. GIORDANO: 

Q. Would you fix the time of that, Doctor? Approximately what 
month? You have before you, if it will help you the records of St. 
Elizabeths Hospital. A. (Examining) To the best of my knowledge, 
this would have been toward the end of 1958. I'd say somewhere around 
late October, November, December. Somewhere in there. 

Q. You have, in addition, Doctor, I wanted to point out to you, 

another part to the records, right along side you. A. (Examining 
documents). 

Q. Doctor, pursuant to this group therapy, what opinion did you 
form in regard to the mental condition, particularly whether this was a 
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mental defect or disease? A. At the time I had occasion to observe 
Mr. Martin, it was my opinion that he was suffering from a schizophrenic 


reaction, paranoid type, which is a psychosis. 
Q. Doctor, would you describe that type of psychosis? A. In 
general or in Mr. Martin's case in particular? 


Q. In Mr. Martin's case and also generally. A. Well, this type 
of illness is what the lay person might call insanity. The person loses 
his hold on reality. This may be manifested by various means. The 
most outstanding usually are that the person is hallucinating. He hears 
voices or he sees'things that aren't there. He also has delusions such 
as that people are out to harm him in one way or another, that there are 
conspiracies formed against him. Mr. Martin had these two symptoms, 
hallucinations and delusions of persecution. In addition, he was extreme- 
ly tense and anxious. And this picture would go along with the delusions 
and hallucinations. 

Q. Doctor, over what period of time would -- strike that. In this 
particular case, Doctor, would you have an opinion as to how long this 
condition persisted or existed prior to your examinations? <A. I would 

say that it existed for a matter of months, but I would have no idea 
whether this would be two months or ten months. Part of the examina- 
tion was a history that was obtained that indicated that while he was in 
the Air Force he was also suffering from hallucinations, which would 
indicate he might! have been psychotic at that time. However, I saw him 
for such a brief period of time that I couldn't check this out. The time 
I did see him I was able to check out that for that period he was certainly 
psychotic. But as to the other, I didn't observe him long enough to be 
able to confirm or not confirm that. 

Q. Doctor, are you aware of Doctor McIndoo's findings at D.C. 
General Hospital? A. No, Iam not. 

Q. Doctor, if I were to tell you that on August 1 Doctor McIndoo 
reported Donald E. Martin as psychotic and specifically suffering from 
schizophrenic reaction, paranoid type, would that strengthen your opinion 
of this case, sir? 
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MR. O'MALLEY: I object to this, Your Honor. He said he didn't 


have an opinion as regards that time. 

THE COURT: He said he had an opinion as to the time 
him. 

MR. O'MALLEY: Yes, Your Honor. 


he observed 


THE COURT: And that he had an opinion that it Satta a matter 
of months but had no idea as to whether it was two months or ten 


months, as I recall his testimony. 


MR. O'MALLEY: Yes, sir. Counsel has asked him to strengthen 


some opinion. 


THE COURT: Are you speaking of the opinion he formed as to the 


condition -- 
MR. GIORDANO: As to the length of time, Your Honor, 

BY MR. GIORDANO: 
Q. Would this aid you in deciding the length of time ? 
strengthen in my mind the thought that he was psychotic Augu 
that I couldn't say. 


A. It would 
st 1, beyond 


Q. Well, Doctor, how long a period does it take for this illness 
that you described to build up? A. It depends on the individual. Some- 


times it may be -- 
THE COURT: Just relate it to this individual. 


THE WITNESS: As to that, Your Honor, I can't offer testimony. 


I don't have enough information. 
BY MR. GIORDANO: 
Q. Doctor, if I were to tell you as a fact that Donald E, 


exhibited aggressive tendencies, tendencies towards violence 


Martin 
shortly 


prior to March 10 and March 11, in addition to that he suffered from 


periods of loss of memory and also what one witness described as being 


in another world and talking to himself, would these symptoms that I 


mentioned to you, assuming them to be true, would that lead you to believe 


that as of that time, that is, in the early part of March, 
E. Martin was suffering from the illness that you described? 
ing those symptoms to be true, yes. 


that Donald 
A. Assum- 
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Q. Now, Doctor, are you aware of the charges in this trial against 
Donald E. Martin?’ A. I believe they have to do with selling and posses- 
sion of narcotics. 

Q. Doctor, in your opinion is it probable that these acts, these 
specific acts, were a product of that mental disease? I am basing that 
on hypotheses, assuming the facts I relate to you are true. 

MR. O'MALLEY: I object to the question as leading, Your Honor. 

I think he should just ask for an opinion, 

THE COURT: Overruled. 

THE WITNESS: As I understand your question, assuming the facts 
you have related to me to be true and assuming the crime to have taken 
place at the same time? 

BY MR. GIORDANO: 

Q. At the approximate time, March 10 and March 11 to be specific, 
the alleged offenses. A. Then if these facts were true, it would be my 
opinion that he was psychotic at the time and, therefore, a crime commit- 
ted at that time would of necessity be a product thereof. 

MR. GIORDANO: I have no further questions of this witness. 

CROSS EXAMINATION 
BY MR. O'MALLEY: 

Q. When you talk about psychotic condition existing in this defend- 
ant on March 10 and March 11 of 1958 and when you further testify as 
regards the causal connection between the crime alleged in the indict- 
ment and that psychotic condition, you in fact are adopting an observation 
made by another doctor, are younot? A. Yes. 


Q. And of your own -- from your own observations of the defendant 
in, I believe you said, October, November and December of 1958 and the 
data that you have received from him and from his reports in the military, 


it is my understanding you cannot render an opinion as to what his condi- 
tion was as regards presence of a mental disease or mental defect on 
the previous March 10 or March 11? 

MR. GIORDANO: I object to that. 
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THE COURT: Overruled. Let's get that answer. 

THE WITNESS: That is correct. On the information I have 
obtained by myself, I could not offer an opinion as to what was going 
on in March. 

BY MR. O'MALLEY: 

Q. And isn't it a further fact that practically all the information 

that you received upon which you based your determination of the 
defendant's mental condition on October, November and December of 
1958 were in fact statements and conclusions which he himself gave you? 
A. They were in part that. They were in part my observations of how 
he conducted himself in the group. 

Q. I believe your first answer to counsel's question, Doctor was 
he asked you if you had observed and examined the defendant, and I 
think your answer was that you had observed him? A. That is correct. 

Q. Is there any reason why you chose "observed" rather than 
"observed and examined" as regards these tests? A. Yes; I conducted 
no formal examination. My purpose in seeing Mr. Martin was quite 
different. The purpose was to help him to get better. It's a treatment. 
Now, some of the same things go on in treatment situations that would 
go on in a formal examination, and certainly if treatment proceeded over 
a matter of months the information that you would get would be much 
more than you would in the ordinary course of an examination. However, 
I saw Mr. Martin a limited number of times and there were,areas that 


I didn't have a chance to investigate. 


Q. You say a limited number of times. By that do you mean very 


few? A. Perhaps four or five. 
Q. And those four or five times, was that all when you were in 
the process of this group therapy? A. Yes, and perhaps ajfew minutes 
after, sometimes. 
Q. And the group therapy, that involves other patients, does it not? 
A. Yes, it does. 
Q. How many of the patients were under your observation at the 
time that you were observing this defendant? A. On an average of 
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seven or eight others. 
@. Each of the four or five times you observed this defendant? 
A, That is correct. 
@. And you were in fact observing all of the others at the same 
time? A. Yes. 
Q. And there was nothing to, in your mind, to give this defendant 


any greater importance in that seven or eight number than any of the 


others? A. No, that is not correct. The times that he was there his 
presence was felt very much because he was occupying the center of the 
stage. This is quite usual with patients newly come to the group. 

Q. You testified that there may or may not have been other doctors 
there but if they were there they were observing you? A. That is correct. 

Q. Well, would you say that you were conducting something of a 
lecture or an experiment for the instruction and education of these other 
doctors? A. I wouldn't put it that way. They were there for instruction. 
They were there -- this is a way of teaching how to do treatment, by 
observing somebody doing treatment. And it is part of my job as con- 
sultant there, in addition to doing the group therapy, to help the junior 
doctors to understand what is going on in the group therapy. 

Q. Doctor, taking all the facts into consideration which you have 
just testified on cross examination, you were not in as good a position 
to render an observation or determination as regard this man's condition 
as you would have been had you just been another doctor on the staff 
assigned to this particular defendant, would you? A. I can't categorically 
answer that. Other doctors may have had different views of him. I would 
expect that the doctors on the staff may have had the possibility to check 
certain areas that J didn't, and similarly that I would have had an experi- 
ence with Mr. Martin that perhaps other doctors did not have. 

Q. You have testified that there were fields that you were not able 
to cover? <A. That is correct. 

Q. And by virtue of the fact that you failed to cover those fields, 
your observation would suffer by just that much, would it not? A. That 
is correct. 
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@. And, therefore, your opinion is not nearly as good as it would 


have been had you had the opportunity to examine this field?; A. That 
is correct. 

Q. So that while every opinion, expert opinion of a psychiatrist 
is an approximation, yours is even something less than that,| is it not? 
A. It is not as extensive as I would like it to be. 

MR. O'MALLEY: Thank you. 

REDIRECT EXAMINATION 
BY MR. GIORDANO: 

Q. Doctor Kushner, if you were to take a look at the jacket there, 
and particularly thumb through until you reach the -- the next one, 
Doctor -- the findings of the psychologist in this case, Mr. Stammeyer. 
Are you aware of the findings of Mr. Stammeyer? A. I think Icame 
across something in here in my thumbings before. Yes, I have them 
here. 

Q. And what are his findings? A. Do you want me to read them ? 

Q. Would you please? <A. "At the present time despite remark- 
ably adequate intellectual functioning this man must be considered psy- 
chotic, with a diagnosis of schizophrenic reaction, catatonic type. He 
has always isolated himself from others and has been incapable of 
establishing stable effective relationships and achieving a satisfactory 
social adjustment. Yet at the same time he has an extremely passive 
dependent personality structure. He is functioning in the average range 
of intelligence and there is some indication of a slightly higher potential." 

Q. Doctor, if you would thumb further through the jacket you would 
find a letter from Doctor McIndoo. Would you read that, please? 

THE COURT: Do you want him to read it aloud? 

MR. GIORDANO: If he would look at it. 

MR. O'MALLEY: Your Honor, I object to the whole business 
because I didn't go into that on cross examination. 

THE COURT: I will sustain the objection. 

MR. GIORDANO: All right. 
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BY MR. GIORDANO: 

Q@. Let me ask you this. Doctor, would the other documents -- 
were these other documents that you have analyzed and read, were they 
also a basis for your findings, the findings you have stated on direct 
examination? A. No, they were not. 


Q. Was a history of the defendant and the history presented, a 


partial basis for your finding? A. The history presented by him? 


Q. Yes. A. A partial basis, yes. 

Q. Doctor, is it not a fact that this history presented by Mr. 
Martin, along with the document you just read, further corroborate 
your initial decision or your initial opinion in this case? A. In regard 
to which time? In regard to the time I saw him or -- 

Q. Yes. 

THE COURT: Or in regard to what? 

THE WITNESS: In regard to which time? 

THE COURT: You started to name the times but he interrupted 
you. 

THE WITNESS: In regard to the time I saw him or in regard to 
March of 1958? 

BY MR. GIORDANO: 

Q. First with the time you saw him. A. Yes, it would confirm 
in my mind my diagnosis for October, November, December, '58. 

@. And would the history that he had in the military service and 
his difficulties there, his hallucinations while in the military service 
and his undesirable discharge, along with his hospitalization there, 

would that support your position on the hypothetical question I 
presented to you concerning March 10 and March 11? A. Yes and no. 
It could be that Mr. Martin was psychotic in the Air Force and continued 
to be so up until the time I saw him. It could also be that he was psy- 
chotic while he was in the Air Force, he got better, was discharged, and 
then a number of other things happened and then I saw him and he was 
psychotic again. 
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Q. Doctor, what tensions or what stresses would trigge 


psychosis? A. In a man like this -- 
THE COURT: No, in this man. 

BY MR. GIORDANO: 

Q. Iam referring always to this defendant. A. Well, Mr. Martin 


is more vulnerable to psychosis than most people in that he has always 
had a borderline adjustment. He hasn't had the usual amounts of atten- 
tion, affection, appreciation, security that most people have had. As such, 
he would be much more vulnerable to psychosis than the ordihary individ- 
ual and any number of things could trigger this off. Perhaps some argu- 
ment with a person important to him, like a girlfriend, in which case -- 
THE COURT: You are just speculating? | 
THE WITNESS: Yes. 
THE COURT: Don't speculate as to what might happen, 
BY MR. GIORDANO: 
Q. Doctor, let me ask you this specific question. Are you aware 
of the fact that Donald E. Martin in the early part of '58 was addicted 
to drugs? A. Yes. 
Q. Particularly heroin? A. Yes. 
Q. Were you aware of the extent of his addiction? A. I don't 
recall the exact extent. | 
Q. Doctor, would you say that a habit of 15 or more capsules a 
day, would that be considered a severe habit? A. Yes. 
Q. Of addiction. All right. Now, Doctor, could this severe habit, 
addiction to narcotics, along with a difficulty or inability to get a current 
supply of it, or necessary supply to continue the habit, could this trigger 
the psychosis? | 
MR. O'MALLEY: I object to the question. | 
THE COURT: Whether in his opinion it did, is what we are 
concerned with. 
BY MR, GIORDANO: 
Q. In your opinion, Doctor, in regard to this defendant 
A. Ican't answer that. 
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Q. Is it probable that it could have, Doctor? A. If you say 

could have, the answer is yes. 

Q. Doctor, when you answered my hypothetical question on direct 
examination I posed to you facts that if assumed to be true, the basis of 
the hypothetical question, if I added the additional fact the defendant was 
heavily addicted to narcotics drugs, would your opinion have been the 
same? Do you remember my hypothetical question? A. That was 
assuming that he was off in another world by himself and was given to 
violence. The factor of drug addiction I don't know how to place in 
there. That could indicate either that this was a result of the drug 
addition itself or withdrawal symptoms or psychosis; any of those. 

MR. GIORDANO: I have no further questions of this witness. 

RECROSS EXAMINATION 
BY MR, O'MALLEY: 

Q. You testified to a report from a psychologist, did you not? 
A. I read it, yes. 

Q. And you are familiar with the psychologist that made that 
report? A. Ihave seen him around the grounds. That is the extent 
of my knowledge of him. 

Q. You often get reports from psychologists? A. They are in 
all records or most every record. 

Q. They are usually the results of examinations, and they were 
in this case examinations made by the psychologist? A. That is 
correct. 

Q. And then it is the function of the psychiatrist to interpret the 
raw material, if you will, that the psychologist provides? A. Yes. 

Q. And actually in the scope of psychiatry the psychologist's 
function is really not to make a determination of a mental condition 


but merely to turnover to a psychiatrist, the medical doctor, his 


observations, is that true? A. In general terms, yes. 
MR. O'MALLEY: Thank you. 
MR. GIORDANO: I have no further questions, Your Honor. 
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THE COURT: Doctor, I didn't quite get your answer. 
THE WITNESS: In general terms, yes. 
THE COURT: To this question. There was a little noise in the 
room and I didn't quite hear you. You remember you testified that at 


the time of your observation of this defendant toward the end of 1958 it 


was your opinion that he was then suffering from schizophrenic reaction, 
paranoid type, is that correct? 
THE WITNESS: Yes, that is correct. 
THE COURT: You next testified that you could not -- you did not 
have an opinion as to whether he was suffering from that disease 
in March of '58? 
THE WITNESS: That is correct. 
THE COURT: Then there was a hypothetical question asked you 
in which, among other things, you were asked to assume that the defend- 
ant shortly before the acts allegedly committed in March of 1958 was 
given to violence, lapse of memory and was not in this world, or words 
to that effect, and asked you to assume that, together with your diagnosis 
as of the end of 1958. What was your answer as to your opinion in March 
of 1958? 
THE WITNESS: Assuming just those facts -- 
THE COURT: Plus the opinion you reached. 
THE WITNESS: Plus what I had seen. Then I would say that he 
would have been psychotic at that time. 
THE COURT: I see. I just didn't understand. Suffering from the 
same mental disease? 
THE WITNESS: Yes. 
THE COURT: That is all. 
BY MR, GIORDANO: 
Q. Doctor, just one other question. Did you not also say that it 
is probable that the acts, the alleged acts were a product of that psychosis? 
THE COURT: Under the same assumption? 
MR. GIORDANO: The same assumption. 
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THE COURT: Yes, that it was. I just didn't get his answer. 
THE WITNESS: Yes. 
BY MR. GIORDANO: 

Q. Your answer to that is yes? A. Yes. 

MR. GIORDANO: Thank you, Doctor. (Witness excused) 

MR. GIORDANO: Your Honor, that is our case. May I approach 
the bench? 

THE COURT: Yes. 

(At the Bench:) 

MR. GIORDANO: Your Honor, at this posture of the case I think 
my motion, my earlier motion is timely and well seasoned. All the 
evidence has been in. At this time I make a motion on behalf of the 
defendant for a directed verdict and judgment of acquittal based on the 
testimony adduced on behalf of the defendant -- 

THE COURT: Don't you mean a verdict of not guilty by reason 
of insanity? 

MR. GIORDANO: Yes. 

THE COURT: I wasn't sure. You didn't say that. 

MR. GIORDANO: Please assume the answer to be that. On the 
basis that the psychiatrists that appeared both in our case in chief and 
in rebuttal of the government witnesses all testified substantially the 

same, to the extent that the defendant was suffering from a mental 
disease. Some used the term probable, and one said a little less than 
very probable. Unquestionably under the Tatum rule the burden was 
shifted to the government. There was more than some evidence, but 
very substantial evidence. The government has not at this posture 
rebutted that presumption. 

They have not shown and they have not proved at the time of the 
alleged offenses the defendant was in fact sane. They called two witnes- 


ses. One witness was Doctor Coty. I remember Doctor Coty's testimony 


specifically to state that he had no opinion in regard to whether these acts 
were the product. 
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They then called a second doctor. The doctor says he was socio- 
pathic and he said, on further questioning, that he was a sociopath at the 
time of the alleged offenses and, if I remember his testimony, that it is 
probable that these acts were a product of that sociopathic condition. 
THE COURT: That isn't my recollection. He said that| there 
probably was no connection. 
MR. O'MALLEY: That is right, Your Honor. 
MR. GIORDANO: Probably no connection. Pardon me | Thank you, 
Your Honor. At that posture of the case, I don't think the government has 
at all sustained their burden, based on the evidence we have presented and 
the lack of evidence that they presented in the way of rebuttal witnesses. 
We have further presented further rebuttal witnesses in the form 
of a psychologist and this other doctor who, in answer to Your Honor's 
last questions, said -- 
THE COURT: They were asked because I did not hear his answer. 
MR. GIORDANO: I had asked him that previously, Your Honor. 
THE COURT: I know, but I didn't get his answer and I/thought I'd 
ask him to get it, that was all, because there was some noise in the 
courtroom at the time. 
MR. GIORDANO: Your Honor, based on all this testimony, I think 
my motion is well founded for directed verdict of not guilty by reason of 
insanity. 
THE COURT: I think there would be great merit in your motion 
except for the testimony of Doctor Owens, who was a very impressive 
witness. If the jury believe him, why, the verdict should be one way. 
If they believe most of the others, the verdict should be the other way. 
I can't say all reasonable men should ignore Doctor Owens' testimony. 
While he did have the opinion that the defendant was suffering from a 
disease known as sociopathic personality disturbance, the second element, 
namely, causation, was denied by him. He said probably no connection. 
MR. GIORDANO: He used the word probably then, Your Honor. 


On cross examination I elicited from him, if my memory serves me 
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right, the fact that assuming other hypothetical facts to be true, that 


he did in fact give ground in his opinion on cross examination. 

THE COURT: I don't think he did. Do you think he gave any 
ground? 

MR. O'MALLEY: No, Your Honor. I believe, accepting counsel's 
statement about assuming certain hypotheses, that still admits there is 
a fact, that there is a factual question. I think his opinion at the end of 
his testimony was there was no causal connection. 

THE COURT: Then you had testimony of Doctor McIndoo, which 
she changed. She said that in her opinion there was no causal connec- 
tion. 

MR. GIORDANO: Of course, we had her shifting from one foot 
to another. 

THE COURT: Yes, but that was the last expression. 

MR. GIORDANO: Of course, Your Honor, I would say this, that 
the burden is on the government to prove him sane. 

THE COURT: Yes, no doubt of that. 

MR. GIORDANO: The only thing they have really in their favor 
in this case is Doctor Owens' testimony, and I just wonder whether that 
is anything to be considered, whether that is some evidence or substantial 
evidence. 

THE COURT: I think it is. I think it is enough. I can't say all 
reasonable men must come to one conclusion in the face of Doctor 
Owens' testimony, in the face of Doctor McIndoo's final testimony, 
in which I believe she said she had no opinion -- I have forgotten now. 
Do you remember what her testimony finally was as to whether he was 
suffering from any mental disease in March? 

MR. O'MALLEY: Yes, Your Honor. I recall, and you may recall 
by this, Iasked her: Given the hypotheses that he may have had the 
condition which you testified to on March, you just say he may have, 


and then you further base a causal connection upon there may be a causal 
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connection if he had the condition which you have testified to on March 
11. So, I told her she is putting a hypothesis upon a hypothesis and not 
sure of either one. I think that was the end of her testimony, or sub- 
stantially. 

MR. GIORDANO: She used the word, if I remember, possible. 
He objected to that several times. She said that it's possible. She 
would not show any causality in the way of probable. But, now, remem- 
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bering that there is nothing that the government can gain from that. 


Certainly the defense can't gain a great deal from her testimony, but 
neither can the government. The only thing the government|has on 
the asset side of the ledger would be the testimony of Doctor Owens, 
and I would say this candidly, Your Honor, that I believe his testimony 
was considerably weakened on cross examination, particularly 
when I mentioned to him the findings of Doctor McIndoo and|the findings 
of the other psychiatrists and the psychological report. 
I think that he finally loosened his decision somewhat in saying 
that it was probably even weaker than probable. He didn't say that 
there was no causality. 
He initially said that it was probably. 
THE COURT: Probably no connection. That is all that we have 
been dealing with at best, probabilities. 
MR. GIORDANO: That is all he said, probable. 
THE COURT: I think there was one doctor who did not deal in 
probabilities. Doctor Platkin did not deal in probabilities. | 
MR. O'MALLEY: Most of the time he didn't. 
MR. GIORDANO: His testimony was very strong. He/said very 
likely but for. Your Honor, I think if he said probable, the probable of 
itself would give a reasonable doubt. The word probable. That is, on 
the basis of taking all the evidence for what it is and add to it the testi- 
mony of Doctor Owens, you have in Doctor Owens the testimony -- a 
reasonable doubt. He didn't say yes, he didn't say no, he said it is 
probable. Well, then, it is probable the other way also. And I think 
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on the basis of that there is a reasonable doubt. I think there is a good 
argument there. 

Remember, all I have to show is a reasonable doubt in this case. 

THE COURT: Yes, but a jury may reach different conclusions, 
and if a jury may reach different conclusions, then it is a jury question. 

If a reasonable man might reach a different conclusion, I mean, 
it is a question for the jury. 

MR. GIORDANO: You have in this case the great preponderance 
of the evidence in my favor on the number of psychiatrists and what they 
say by and large. I was hoping Your Honor might see fit to direct this 


verdict. 

THE COURT: I don't think I can, especially in view of Doctor 
Owens' testimony. 

MR. GIORDANO: It is your opinion that but for Doctor Owens' 
testimony there might be a directed verdict? 


THE COURT: That is very persuasive. 

MR. O'MALLEY: Your Honor, in answer to Mr. Giordano, may 
I be heard? 

THE COURT: Yes. 

MR. O'MALLEY: I think there are other important considerations 
in this case that would indicate Your Honor shouldn't rule fc: the defend- 
ant. That is, the testimony of Doctor Coty, who testified he saw no mental 
disturbance when he examined him on January 7 and that he, as a psy- 
chiatrist, was not able to render an opinion as regards what may have 

happened three, four or five months preceding that. 

Further than that, Your Honor, a lot of these hypotheses that 
counsel has advanced I believe were undermined by the defendant's 
own testimony on the stand where he seemed to have a very good recol- 
lection of everything that transpired in his life and specifically with 
regards to the month of March that he was not suffering any hallucina- 
tions or the like. 

MR. GIORDANO: I don't think he said in regard to the month of 
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March. The only thing he said in regard to the month of March, if I 
may state, was that he had never seen the undercover man before. 
We have these doctors stating that this type of mental disease is some- 
what like a wave, it goes up and down, crest, and then of course it is 
low point and another crest. 

Indeed, Your Honor, there is a great deal of testimony here. It 
is true that a lot of it does not focus itself with uniformity, but I do 
think, Your Honor, we have made out a case for a motion in|this case. 

THE COURT: Ideny your motion. It is ten minutes of three. 
I believe it would be a mistake to have you start your arguments and 
have them broken up over the weekend. We couldn't finish today under 
any circumstances. 

MR, O'MALLEY: No, Your Honor. 

THE COURT: I wouldn't want arguments broken up over the 
weekend, so I think I might as well adjourn until Monday at 10 o'clock. 

MR. GIORDANO: Your Honor, would there be any possibility of 


adjourning until 11 o'clock? I have been continuing all my cases in 
the Municipal Court. My office is in complete confusion and I have 
some cases just pushed off until early Monday. At least to allow me 


to continue my cases Monday ? 
THE COURT: Would 10:30 be all right? 
MR. GIORDANO: Could Your Honor make it quarter of 11? I 
deeply appreciate that, Your Honor. 


Washington, D.C. 
Monday, April 27, 1959 
* * * 
REBUTTAL ARGUMENT OF PLAINTIFF 

MR. O'MALLEY: May it please the Court, ladies and gentlemen 
of the jury. 

I didn't know until counsel's final argument that his real defense 
in this case is one of insanity. That is, that your verdict should be not 
guilty by reason of insanity. I assumed from his final statement that 
that is what he is asking you to do. 

Now counsel laid stress upon the fact that I had only asked the 
defendant one question on cross-examination as regards the month of 
March, and that'is whether or not he knew Officer Bryant. 

His Honor has already told you, and will instruct you again, that 
it is not the recollection of counsel, but it is yourselves that controls. 
But I suggest to'you, ladies and gentlemen of the jury, that it is my 
memory that I asked him a number of questions to determine what his 
thinking processes showed on that day, what clarity he had, and what 
certitude he had. 

Now defense has also told you, much like a barker at a sideshow, 
I suggest, that he throws out three defenses, three pictures, if you will, 


of insanity, and 'tells you you need only choose one -- choose any one. 
I suggest to you, ladies and gentlemen of the jury, that the 
psychiatric testimony that you heard is important. It is important only 
334 insofar as it is helpful, and it is helpful only insofar as it is 
reasonable and consistent. And when counsel suggests to you three 
different maladies for the one mental disease, that that is inconsistent. 


I suggest to you further when he tells you Doctor Coty's testi- 
mony is of no importance that he is telling you something that is in- 
consistent with the testimony. Dr. Coty had approximately the same 
opportunity for observation as did the other doctors at St. Elizabeths 
Hospital. 

Dr. Coty's testimony as regards the ultimate opinion, is pretty 
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much the same as the other doctors as regards time. He tells you 
he saw no mental disease or disorder at that time, whichever word 
counsel chooses to have. That is important because it is in conflict 
with what the other doctors said. 

I submit to you that Doctor McIndoo, who is the cornerstone of 
the entire defense, if you want to argue it in a reasonable way, testi- 
fied that she didn't arrive at an opinion until August Ist, even though 
she had been observing him I believe since April 22nd. 

I asked her why she had such great difficulty and she said she 
was having a problem ruling out malingering. I tell you to take Doctor 
McIndoo's testimony in the light of what Doctor Kushner has told you 

335 as regards the proper psychiatric testimony. If it is reasonable 
to you ladies and gentlemen of the jury in the experiences of your every- 
day life, if it is consistent with you and satisfactory to you, you are 


powerful enough, you are the controller of the ultimate facts in this 


case, you determine what you should believe from the testimony that 
you had. 
Now the defense has told us about the number of inconsistent 
stories, the inconsistencies by a number of psychiatrists. 
The government contends, one, that Doctor Coty's testimony that 
there was no mental disturbance on January 7th, 1958 -- 1959, rather, 
is extremely important. Doctor Coty has further told you that it is only 
with great difficulty that he can project himself back to March 10th and 
11th of the preceding year. 
I contend to you that is of grave importance; and Doctor Owens 
has testified that there was a sociopathic personality reaction, and anti- 
social type. But even Doctor Owens in so testifying tells you that there 
was no causal connection between that mental disease and|the crimes 
charged in this indictment. 
According to all of the consistent, credible, reasonable psychiatric 
testimony that has come from that stand, ladies and gentlemen of the 
jury, the government suggests to you that there is no defense of insanity; 
336 that your verdict should be guilty as charged. Thank you. 
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THE DEPUTY MARSHAL: All persons wishing to leave the 


courtroom may leave now. 


CHARGE TO THE JURY 

THE. COURT: Members of the jury, at this stage of the case tried 
toa jury, it becomes the Judge's duty to charge the jury; that is, to give 
the jury the principles of law applicable to this case. The jury is re- 
quired to follow the law as the Judge gives it to them. 

Now it is the jury's duty to find the facts, to ascertain the facts, 
and after they have been found, to apply the law as the Judge gives it to 
them, to those facts, and reach a correct verdict. 

Now how do you find the facts? You find the facts solely from the 
evidence, and reasonable inferences deducible from the evidence. You 


do not guess. You are not permitted to guess. You are not permitted 
to speculate. You are not permitted to conjecture. But you are to look 


only to the evidence and inferences reasonably deducible from the evi- 

dence, and the evidence consists of what you heard from the witnesses 

who have appeared before you, and documents which have been re- 
337 ceived in evidence, and nothing else. 

Now you are the sole judges of the facts, and being the sole judges 
of the facts you are of necessity the sole judges of the credibility of the 
witnesses. In determining credibility you will take into account the 
manner and demeanor and conduct of the witnesses as they testified; 
whether they appeared to you to be truth telling persons or otherwise; 
their memory or their lack of memory; their ability or their lack of 
ability to express to you through the medium of words what they have 
seen or heard, and their ability to see and hear the things about which 
they testify. 

When you'go to your jury room you will take with you the indict- 
ment. The indictment, however, is not evidence. It is only a state- 
ment of the charges which have been made against this defendant by 
the Grand Jury, after hearing one side of the case. But you are en- 
titled to look at! it and examine it and study it for the purpose of deter- 
mining what the charges are which have been preferred against this 
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defendant. 

Now when I tell you you cannot conjecture or guess, I don't mean 

to imply that you are to put aside your common sense or your experi- 
ences in life. You are to bring them into play when you weigh and 


evaluate the testimony. 


338 Now there have been numerous witnesses called who are known 


in the law as expert witnesses. A person who by education) or experi- 
ence or training becomes well versed in an art or science is permitted 
under the law to give testimony in respect to that art or science if it is 
material to the case. | 
Now in this case one of the defenses is that the defendant is not 
guilty by reason of insanity. The four psychiatrists are specialists who 
can be called to express their opinions to you in relation to his mental 
condition; and in weighing the testimony of the psychiatrists you will 
take into consideration their education, their experience, their training. 
You will also take into consideration the opportunity they had to form 
an opinion, and also the reasons given by them for their opinion in 
determining how much weight you will give to the opinion of each of the 
psychiatrists who have testified before you. | 
Now there has been some testimony that the defendant is addicted 
to the use of narcotics. Now addiction itself is not a crime. The 
elements of the charge I shall give you later. 
Now in your consideration of the case and in your determination 
of the case you will be fair and impartial. You will be just. You will 
not let sympathy or prejudice interfere in any way in your determina- 
339 tion or in your thinking or in your deliberations. Bearing in mind 
that you are the fact-finding body, and it is your duty and responsibility 
to find the facts as the judges are the sole judges of the law, then reach 
a verdict on those facts under the law as I am giving and shall give it 
to you. 
Now the defendant, as all defendants, enters this case clothed with 
the presumption of innocence. That presumption abides with him through- 
out the trial, until it has been overcome by evidence which will convince 
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you of guilt beyond a reasonable doubt. The burden of proof rests upon 
the government to establish the essential elements of the charges made 
against this defendant. That burden can be carried only by proof be- 
yond a reasonable doubt. 

A reasonable doubt is a doubt based on reason, a doubt for which 
you can give a reason. Such a doubt as would cause an ordinarily 
prudent man to hesitate and pause in the graver or more important 
transactions of life. Such a doubt as would cause a juror to be unable 
to say that he has an abiding conviction of the defendant's guilt. How- 
ever, it is not a whimsical nor a fanciful doubt. The government is not 
required to establish guilt toa mathematical certainty or to an abso- 
lute certainty. The burden is to establish guilt beyond a reasonable 
doubt as I have defined that term to you. 


340 Now you should give careful consideration to the summations of 


counsel. Those summations are designed to assist you in organizing 
and marshaling the facts. But if anything they say is contrary to your 
recollection, as I told you, it is your recollection that governs and not 
theirs. 

I shall now comment on the evidence as I go along. Not for the 
purpose of invading your province as fact finders, but for the purpose 
of assisting you in understanding what I believe to be the crucial issues 
in the case. And if anything that I say in relation to the evidence is 
contrary to your recollection, it is your recollection that governs and 
not mine, because what I say is not evidence. 

Now there is some very complex concepts of law involved in this 
case. I shall go slowly and ask you to give very careful attention and 
listen very attentively so that you will get these concepts of the law as 
I go along. 

The defense in this case is twofold, as I understand it. One, that 
the defendant is not guilty by reason of insanity; and two, if the govern- 
ment has sustained its burden that the defendant was san. or mentally 
responsible for his acts, that it has not established defendant's guilt 
beyond a reasonable doubt, the defendant having denied that he committed 
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the acts charged. | 
341 I shall first instruct you on this issue of insanity. When a man 
is put to trial on a criminal charge, his sanity is presumed, and there- 
fore the government does not ordinarily have to introduce evidence on 
the subject. When, however, as in this case, the issue of the defend- 
ant's sanity is raised by the introduction of evidence to the contrary, 
this presumption disappears and has no evidentiary weight, and the 
government has the burden of proving that the defendant was mentally 
responsible for his acts on the date the acts charged were committed, 
namely, March 10th and March 11th, 1958, respectively. They are the 
crucial dates involved so far as mental responsibility is concerned. 
Evidence has been admitted as to his mental condition before and 


after these dates. But only for the purpose of enabling you to consider 


that evidence to determine his condition as of the date of the alleged 
crime. 
You have heard the testimony of the psychiatrists who have taken 
the stand. They have differed in their opinions. Some of the opinions 
have been unclear and uncertain. However, medicine is not an exact 
science, and this is particularly true of psychiatry. But you will have 
to weigh and evaluate those opinions and find the truth as best you can, 
it being the policy of the law that a person mentally irresponsible for 
his criminal acts should not be punished; but on the other hand it is 
equally the policy of the law that a person should not escape punish- 
342 ment if he is mentally responsible. | 
As I recall it three psychiatrists were first called by the defend- 
ant, and they testified briefly to this effect: Doctor McIndoo testified 
that in August the defendant was suffering from a mental disease known 
as schizophrenia reaction, paranoid type; and first testified that she 
had no way of forming an opinion as to his mental condition in March of 
1958. But later, on cross-examination, as I recall it, stated that it was 
not "probable" that he was suffering from a mental disease at that time. 
The second witness called by the defendant was Doctor Holt, who 
testified the defendant was suffering from a psychoneurotic reaction, 
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mixed type, which is a mental disease, in January of 1959, and that he 
was suffering from this disease at the time the alleged crime was com- 
mitted, and that there was a strong probability that it was very likely 
that this disease influenced his conduct. 

The third doctor called by defendant was Doctor Platkin, who 
testified the defendant was suffering from a sociopathic personality 
disturbance, anti-social type, which is a mental disease, and that it was 
probable or very likely that the acts charged in the indictment, if com- 
mitted by the defendant, were the product of this disease. 

The government called two psychiatrists. First, Doctor Coty, 

343 who as I recall it testified in brief that the defendant was without 
mental disorder on January 7, 1959, but he had no firm opinion as to 
his mental condition as of March of 1958. 

The second psychiatrist called by the government was Doctor 
Owens, who testified that the defendant suffered from a sociopathic 
personality disturbance, both at the time of his examination and also in 
March of 1958, but that it probably had no connection with the crime 
charged in the indictment, if the defendant committed the crimes. 

Next the defendant called Mr. Stanmeyer, a Psychologist, who 


stated that it was his opinion, based on his tests and examination of the 
record, that the D. C. General Hospital had, that the defendant was 
suffering from schizophrenia at the time of his consideration of the 
case in the fall of 1958. 

The defendant also called Doctor Kushner, who gave the defend- 


ant, along with others, group therapy toward the end of 1958, at which 
time he saw and observed the defendant. He was of the opinion that 
defendant was suffering at that time with schizophrenia reaction, para- 
noid type, but had no opinion of his own as to his mental condition in 
March of 1958. But on the basis of a hypothetical question put to him by 
defense counsel, reciting certain evidence as I recall it as to violence, 
talking to himself, lapse of memory, not being in this world, and other 
344 evidence taken from the testimony of defendant's foster mother 
and I believe certain evidence taken from the Air Corps record, Doctor 
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Kushner then said and testified in brief that on the basis of the hypo- 
thesis and his own examination the defendant, in his opinion, was 
suffering from this same mental disease in March of 1958, |and that 
any acts of his in the commission of the crimes charged would be the 
product of this mental disease. 
There was also the testimony of defendant's foster mother, which 
you should consider, who testified that the defendant was in| no trouble 
and attended school regularly until he was sixteen and a half years old; 
but thereafter, particularly after leaving the military service, he acted 
irrationally in numerous respects which she outlined. 
You will also consider those portions of the military record 
which have been read to you. 
It will be your duty to weigh all of this relevant evidence and 
determine whether the government has established beyond a reasonable 
doubt that the defendant was not suffering from a disease nor defective 
mental condition at the time in question, or that the act was not the 
product of such a condition, if one existed. 
Unless you believe beyond a reasonable doubt that he was not 
suffering from a diseased mental condition, or if he was that the 
345 criminal act was not the product of such condition, you must find 
the defendant not guilty by reason of insanity. Thus, your task will not 
be completed upon finding that the defendant suffered fromja mental 
disease. He would still be guilty of his unlawful act if he committed it 
if there was no causal connection between such mental abnormality and 
the acts. 
Now I used the term "mental disease". I use it in the sense of 


a condition which is either capable of improving or deteriorating. 


When I use the term ''mental defection" I use it in connection with a 
condition not capable of either improving or deteriorating.| Now I have 
used the term "product of such mental disease or defect, and causal 
connection between the condition and criminal acts". This) means that 
there must be a relationship between the condition and the criminal 


acts, the relationship must be such as to justify a reasonable inference 
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that the acts would not have been committed if the accused had not been 
suffering from the disease or defect. These are the key factors, 
namely, a mental disease or defect, and the relationship between that 
disease or defect and the criminal act. 

If the disease produces a mental derangement of such a charac- 
ter as necessary to influence the defendant's action, there is no prob- 
lem as to the causal connection between the disease and the criminal 

346 acts. When the disease is of a lesser scope the problem is not 
so simple. The fact that a defendant had a mental disease or defect at 
the time of the crime is not sufficient, then, to relieve him of respon- 
sibility for crime. There must be relationship between the disease or 
defect and the criminal act, and the relationship must be such as to 
justify a reasonable inference that the act could not have been com- 
mitted if the person had not been suffering from such disease. 

By product of a disease I do not mean that it must be a direct 
admission or proximate creation or immediate issue of the disease. I 
do not mean to restrict the defense of insanity to such cases. I mean 
to say that the facts if found are such that the jury is unable to draw a 
reasonable inference that the accused would not have committed the 
acts, if he did commit them, if he had not been diseased as he was. 


There must be relationship between the disease or defect and the act, 


and that relationship, whatever it might be in degree, must be critical 
in its effect with respect to the act. 

By critical I mean decisive, determinative, causative. I mean 
to convey the idea inherent in the phrases "because of,"’ "except for," 
"but for which," "effect of," "causative factor," and the disease may 
be the effective or decisive difference between doing and not doing the 
act. 

347 The phrase "product of" is not intended to be precise but means 
that the facts concerning the disease, or the facts concerning the acts 
is such as to justify reasonably the conclusion that but for the disease 
the act would not have been committed. 
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Mental disease means mental illness. Mental illnesses are of 
many sources and of many characteristics. They are the subject of 
medical science. They differ widely in origin and characteristics and 
in their effects upon a person's mental processes, his ability and his 
behavior. 
The problem for you is whether the accused was suffering from 
a mental disease or defect, that is from a medically recognized illness 
of the mind, whether there was a relationship between the special 
disease or defect and the specific alleged criminal act, and whether 
that relationship was such as to justify a reasonable inference that the 
accused would not have committed the acts if he had not had the disease. 
What I have said is in no respects the manner of stating the defense, 
because I have told you and shall hereafter state to you the burden of 
proof in respect to this defense is on the government, and the issue to be 
put to you is whether the government has met this defense beyond a 
reasonable doubt; that is, the jury must find beyond a reasonable doubt 
348 in order to return a verdict of guilty, notwithstanding the defense 
of insanity, that the accused is free of mental disease or defect, or a 
finding he may have a mental disease or defect if no relationship exists 
between the disease and the alleged criminal acts which would justify 
the conclusion but for the mental disease or defect the act/would not 
have been committed. 
Therefore, if you believe beyond a reasonable doubt leither that 
he was not suffering from a disease or defective mental condition, or 
if he was that the acts were not the product of such abnormality, you 
may convict if you find him to be otherwise guilty. 
If you find that the defendant is not guilty by reason of insanity 
the accused will be confined in a hospital for the mentally jill until the 
superintendent has certified and the court is satisfied that/such person 
has recovered his sanity and will not in the reasonable future be 


dangerous to himself or to others, in which event and at which time 


the court shall order his release either conditionally or under such 


conditions as the court may see fit. 
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If you find the defendant not guilty by reason of insanity you will 
proceed no further. If you do not so find, you will approach the case 


from the standpoint of the sane man. Now approaching it from that 
standpoint the indictment is in six counts. The first count relates to 


349 an alleged transaction on March 10, 1958; the second and third 


counts relate to the same transaction. But each charge separate viola- 
tions of the law in respect of that single transaction. 

The last three counts relate to an alleged transaction on March 
11th, 1958, and charge three violations of the law in respect of that 
transaction. Briefly stated the first count charges the sale of heroin 
hydrochloride not in pursuance of a written order; the second, the sale 
of heroin hydrochloride not in the original stamped package or from 
the original stamped package. The third count charges the sale of a 
narcotic drug imported with the knowledge of the defendant into the 
United States contrary to law. These counts relate to the one trans- 
action allegedly occurring on March 10, 1958. 

Briefly stated the fourth count charges the sale of heroin hydro- 
chloride not in pursuance of a written order, on March 11, 1958. The 
fifth count charges the sale of heroin hydrochloride not in the original 
stamped package or from the original stamped package on that date. 
The sixth count charges the sale of heroin hydrochloride, after it had 
been imported into the United States, with the knowledge of the defend- 
ant, contrary to law. These last three counts relate to the transaction 
350 allegedly occurring on March 11, 1958. 

Now so far as the second and fifth counts are concerned, relating 
to the sale of heroin not in the original stamped package, the statute 
provides that the absence of appropriate tax-paid stamps shall be prima 
facie evidence of a violation of this statute by the person in whose pos- 
session the same may be found. 

So far as the third and sixth counts relating to the sale of narcotics 
after importation into the United States contrary to law is concerned, 
within the knowledge of the defendant, the statute provides that whoever 
on trial for a violation of this provision of law is shown to have or to 
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have had possession of the narcotic drug, such possession snall be 
deemed sufficient evidence to authorize conviction unless the defendant 
explains the possession of this to the satisfaction of the jury. 

These provisions of law are legislative presumptions, as they 
are called, do not in any manner detract from what I have said to you 
with respect to the presumption of innocence, or what I have said to 
you in respect to the burden of proof. But such absence of stamps and 
possession of narcotics, if you find it, shifts the burden of going for- 
ward with his defense upon the defendant. | 

351 These presumptions permit you if you see fit under the circum- 
stances of the case to conclude that the presumption of innacence has 
been overcome by the additional weight of countervailing legislative 
presumptions, when the facts standing alone would not be enough. But 
of course before the countervailing legislative presumptions may be 
taken into consideration you must find beyond a reasonable doubt that 
defendant had possession of the narcotic drug and that there was an 
absence of stamps so far as the first legislative presumption is con- 
cerned; and that he had possession of the narcotic drugs so far as the 
second legislative presumption is concerned. 

Now I have told you that the burden was on the government to 
establish the essential elements of the crimes charged. I shall now 
give you the essential elements charged in the first and fourth counts. 
I separate them that way because the first and fourth counts differ only 
because of the day involved. They both involve one type of violation of 
the law. 

The first element is that on or about the respective dates men- 
tioned, namely March 10th and 11th, 1958, within the District of Colum- 
bia, defendant sold or gave to policeman Bryant a quantity of a narcotic 
drug, being heroin hydrochloride; that he sold or gave the same to 
policeman Bryant not in pursuance of a written order from Bryant, 

352 written for that purpose, pursuant to law; third, that defendant 
sold or gave the same to Bryant wilfully, that is, intentionally; fourth, 


that he sold or gave the same to Bryant knowing -- that is, with the 
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knowledge -- that he was selling or giving to Bryant the narcotic drug, 
and with knowledge that he was selling or giving the same to Bryant 
not in pursuance of a written order from Bryant for the same. 

Now the essential elements of the offenses charged in counts 
two and five, which relate to the same sections of the law but which 
differ only as to dates, are as follows, as to each of these counts: 
first, that defendant on or about the respective dates mentioned, 
namely March 10th and 11th, 1958, within the District of Columbia, 
sold or dispensed to policeman Bryant a quantity of a certain narcotic 
drug, namely heroin hydrochloride; two, that he knowingly and wilfully 
sold and dispensed the same, that is with knowledge that he was sell- 
ing or dispensing, that what he was selling or dispensing was a narcotic 
drug and with intention to sell or dispense the same; and third, that the 
narcotic drug was not then and there in the original stamped package 
or from the original stamped package. In respect of these counts you 
may bring to bear the legislative presumptions which I have referred 

353 to in connection with your consideration of these counts as I have 
explained it to you. 

Now the essential elements of the offenses charged in counts 
three and six, which are similar in that each of them relates to the 
same section of the law and differ only as to dates, are as follows: 
that the defendant on or about March 10th and 11th, respectively, within 
the District of Columbia, facilitated the concealment or sale of a 
narcotic drug, namely heroin hydrochloride; two, that it had been there- 


tofore imported into the United States contrary to law; three, that he 


fraudulently facilitated the concealment or sale of the drug, that is with 
intention to deprive the United States of its import duties or taxes 
thereon; and fourth, that he did so knowingly, that is with knowledge 
that it had been imported into the United States contrary to law. 

Here again you may consider the legislative presumption in con- 
nection with your consideration of these counts as I have explained 
them to you. 
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Now in respect of these two counts, under the Export-Import law 
as we call it, the Government does not rely on any direct evidence 
whatever that it was imported contrary to law, but relies on this 
presumption flowing from possession, if you find that the defendant did 
possess heroin hydrochloride on the occasion in question. Now if you 
do not find the defendant not guilty by reason of insanity, ani if you 
354 further find beyond a reasonable doubt that each and every essen- 
tial elements of one or more of these counts has been established 
beyond a reasonable doubt, your verdict will be guilty as to such count 
or counts. 


If you find that any of the essential elements of one or! more 


counts has not been established beyond a reasonable doubt, or if you 
believe the defendant innocent, your verdict will be not guilty as to 
such count or counts. Take up each count separately and render your 
verdict on each count separately. Because each count is in béfect a 
separate charge against the defendant. 
Your verdict must be unanimous. When you go to the jury room 
you will first select your foreman, who will preside over your delibera- 
tions and see to it that each of you is given a reasonable chance to ex- 
press his view and make his argument. 
When you have reached your verdict you will make that fact known 
to the Deputy Marshal in whose custody you will be. He will tell me. I 
shall assemble counsel and receive it. It will be announced by your 
Foreman, unless the jury is polled, in which case each of you will 
announce the verdict. The verdict as to each count will be as follows, 
355 and you will be asked as to each count separately: el guilty by 
reason of insanity; or not guilty; or guilty. 
I will hear objections at the Bench, gentlemen. 
(At Bench:) 
MR. O'MALLEY: The government is content, your Honor. 
MR. GIORDANO: Your Honor, I am satisfied. 
But with regard to this Lyles case, Archibald Lyles versus 
United States of America -- 
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THE COURT: What was the date of it? 

MR. GIORDANO: October 25, 1957. 

THE COURT: I have it, yes. 

MR. GIORDANO: Your Honor covered in your instruction the 
primary sentiment of the first part of that case. 

But I wonder if Your Honor could do it a little more in detail, 
that is, specifically tell the jury what the results of a verdict by not 
guilty and by reason of insanity means, specifically, that the defendant 
will not be left free but will be sent to St. Elizabeths Hospital. 

Your Honor did cover it but it was surrounding many, many 
instructions. 

THE COURT: I have certainly covered it. 

MR. GIORDANO: I appreciate that. But I wonder if your Honor 
could specifically state it? 

THE COURT: It is as clear as I can make it, I think. 

356 You have your objection. 

MR. GIORDANO: Very well, your Honor. 

THE COURT: All right. 

MR. GIORDANO: Your Honor, could your Honor also a little 
more clearly state that the burden is upon the government in regard to 


this insanity issue, that they must preponderate that burden ? 
THE COURT: I have instructed fully. But you hawe your objec- 


tion. 

MR. GIORDANO: Very well. 

(In Open Court:) 

THE COURT: Now Mr. Alternate Juror, you are excused from 
consideration of the case. The jury will now take the case and proceed 
to deliberate. 

(Whereupon, at 12:20 p.m. the jury proceeded to the jury room 
to deliberate .) 

THE COURT: Very well, we will recess until one forty-five. 

(At 12:25 the noon recess was taken until 1:45 o'clock p.m. of the 
same day.) 
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AFTERNOON SESSION 
THE COURT: Bring the jury in. 
I have this note from the jury: 
"Ask the Judge to repeat his instructions re verdict of 
not guilty by reason of insanity. 
"Signed: Edith B. Stratton, Foreman." 
Who is Mrs. Stratton ? 
JURY FOREMAN: Iam. 
THE COURT: Do you mean by that that you want the entire in- 
struction I gave in relation to insanity? 
JURY FOREMAN: Yes, I believe so. 
THE COURT: What is that? 
JURY FOREMAN: Yes. 
THE COURT: The entire instruction? 
JURY FOREMAN: Yes, your Honor. 
THE COURT: Very well. You may be seated. 


Now gentlemen, in the next case who just came down a few 


minutes ago, this instruction will take a half-hour, and I don't think we 


can possibly get started on your case until tomorrow morning, unless 
there is some objection I will excuse you until tomorrow morning in 
this next case which was assigned to me. The panel can go also. 

THE DEPUTY CLERK: Ladies and gentlemen of the jury panel, 
you are now excused until 9:45 tomorrow morning. Report|back to this 
courtroom at 9:45 tomorrow morning. 

358 FURTHER INSTRUCTIONS TO THE JURY 

THE COURT: Now you recall that I told you that the defense was 
twofold; first, that the defendant is not guilty by reason of insanity; and 
second, that if the government has sustained its burden that the defend- 
ant was sane or mentally responsible for its acts, that it does not 
establish defendant's guilt beyond a reasonable doubt. 

Then I told you that I would instruct you upon the defense of in- 
sanity. That I understand you wish me to do en toto. That!is correct, 


isn't it, Madam Chairman? 


JURY FOREMAN: Yes. 

THE COURT: All right. 

When a man is put to trial on a criminal charge, his sanity is 
presumed, and therefore the government does not ordinarily have to 
introduce evidence on the subject. When, however, as in this case, the 
issue of the defendant's sanity is raised by the introduction of evidence 
to the contrary, this presumption disappears and has no evidentiary 
weight, and the government has the burden of proving that the defendant 
was mentally responsible for his acts on the date of the acts charged 
in the indictment; that is March 10th and March 11th, 1958, respective- 
ly. Those are the crucial dates involved so far as mental responsibility 
is concerned. 


359 Evidence has been admitted as to his mental condition before and 


after these dates. But only for the purpose of enabling you to consider 


that evidence to determine his condition as of the date of the alleged 
crime or crimes. 

You have heard the testimony of the psychiatrists who have taken 
the stand. They have differed in their opinions. Some of the opinions 
have been unclear and uncertain. However, medicine is not an exact 
science, and this is particularly true of psychiatry. But you will have 
to weigh and evaluate those opinions and find the truth as best you can, 
it being the policy of the law that a person mentally irresponsible for 
his criminal acts should not be punished; but on the other hand it is 
equally the policy of the law that a person should not escape punish- 
ment if he is mentally responsible. 

Now as I recall it, three psychiatrists were first called by the 
defendant who testified in brief as follows: Doctor McIndoo testified 
that in August defendant was suffering from a mental disease known as 
schizophrenia reaction, paranoid type, and first testified that she had 
no way of forming an opinion as to his mental condition as of in March 
1958. But later, on cross-examination, stated that it was not "probable" 
that he was suffering from a mental disease at that time. 

360 The second witness called by the defendant was Doctor Holt, who 
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testified the defendant was suffering from a psychoneurotic reaction, 
mixed type, which is a mental disease, in January of 1959, and that he 
was suffering from this disease at the time the alleged crime was com- 
mitted, and that there was a strong probability that it was very likely 
that this disease influenced his conduct. 

The third doctor called by defendant was Doctor Platkin, who 
testified the defendant was suffering from a sociopathic personality 
disturbance, anti-social type, which is a mental disease, and that it was 
probable or very likely that the acts charged in the indictment, if com- 
mitted by the defendant, were the product of this disease. 

The government called two psychiatrists. First, Doctor Coty, 
who as I recall it testified in brief that the defendant was without mental 
disorder on January 7, 1959, but he had no firm opinion as to his mental 
condition as of March of 1958. | 

The second psychiatrist called by the government was Doctor 
Owens, who testified that the defendant suffered from a sociopathic 
personality disturbance, both at the time of his examination and also in 
March of 1958, but that it probably had no connection with the crimes 
charged in the indictment, if the defendant committed them. 

Next the defendant called Mr. Stanmeyer, a Psychologist, who 

61 stated that it was his opinion, based on his tests and examination 
of the record, that the D. C. General Hospital had, that the defendant 
was suffering from schizophrenia at the time of his consideration of 
the case in the fall of 1958. | 

Defendant next called Doctor Kushner, who gave the defendant, 
along with others, group therapy toward the end of 1958, at which time 
he saw and observed the defendant. He was of the opinion that the 
defendant was suffering at that time with schizophrenia reaction, para- 
noid type, but had no opinion of his own as to his mental condition in 
March of 1958. But on the basis of a hypothetical question! put to him 
by defense counsel, reciting certain evidence as I recall it|as to 
violence, talking to himself, lapse of memory, not being in this world, 
and other evidence taken from the testimony of defendant's foster 
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mother and I believe certain evidence taken from the army records, 
testified in brief'that on the basis of the hypothesis and his own exami- 
nation the defendant, in his opinion, was suffering from this same 
mental disease ih March of 1958, and that any acts of his in the com- 
mission of the crimes charged would be the product of this mental 
disease. 

You should also consider the testimony of defendant's foster 
mother, who testified that the defendant was in no trouble and attended 

362 school regularly until he was sixteen and a half years old; but 
thereafter, particularly after leaving the military service, he acted ir- 
rationally in numerous respects which she outlined. 

You will also consider those portions of the military record which 
have been read to you. 

Now it would be your duty to weigh all of this evidence and deter- 
mine whether the government has established beyond a reasonable doubt 
that the defendant was not suffering from a disease nor defective mental 
condition at the time in question, or that the act was not the product of 
such a condition, if one existed. 

Unless you believe beyond a reasonable doubt that he was not 
suffering from a diseased mental condition, or if he was that the 
criminal act was not the product of such condition, you must find the 
defendant not guilty by reason of insanity. Thus, your task will not be 
completed upon finding that the defendant suffered from a mental 
disease. He would still be guilty of his unlawful act if he committed it 
if there was no causal connection between such mental abnormality and 
the acts. 

When I use the term "mental disease" I use it in the sense of a 
condition which is either capable of improving or deteriorating. When 
Luse the term "mental defection" I use it in connection with a condition 


363 not capable of either improving or deteriorating. Now I have used 


the term "product of such mental disease or defect, and causal connec- 
tion between the condition and criminal acts". This means that there 
must be a relationship between the condition and the criminal acts; the 
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relationship must be such as to justify a reasonable inference that the 
acts would not have been committed if the accused had not been suffer- 
ing from the disease or defect. These are the key factors, namely, a 
mental disease or defect, and the relationship between that |disease 
or defect and the criminal act. 

If the disease produces a mental derangement of such a character 
as necessary to influence the defendant's action, there is no problem 
as to the causal connection between the disease and the criminal acts. 
When the disease is of a lesser scope the problem is not so simple. 
The fact that a defendant had a mental disease or defect at the time of 
the crime is not sufficient, then, to relieve him of responsibility for 
crime. There must be relationship between the disease or} defect and 
the criminal act, and the relationship must be such as to justify a 
reasonable inference that the act could not have been committed if the 
person had not been suffering from such disease. 

By product of a disease I do not mean that it must be! a direct 

364 admission or proximate creation or an immediate issue of the 
disease. I do not mean to restrict the defense of insanity to such cases. 
I mean to say that the facts as found are such that the farylis unable to 
draw a reasonable inference that the accused would not have committed 
the acts, if he did commit them, if he had not been diseased as he was. 
There must be a relationship between the disease or defect and the act, 


and that relationship, whatever it may be in degree, must be critical in 


its relation with respect of the act. | 
By critical I mean decisive, determined, causal. I mean to con- 
vey the idea inherent in the phrases "because of,"' "except for,"' "but for 
which,” "effect of ‘causative factor," and the disease |may be the 
effective or decisive difference between doing or not doing the act. 
The phrase "product of" is not intended to be precise but means 
that the facts concerning the disease, or the facts concerning the acts 
is such as to justify reasonably the conclusion that but for|the disease 
the act would not have been committed. 


Mental disease means mental illness. Mental illnesses are of 
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many sources and of many characteristics. They are the subject of 
medical science: They differ widely in origin and characteristics and 
in their effects upon a person's mental processes, his ability and his 
behavior. 
365 The problem for you is whether the accused was suffering from 


a mental disease or defect, that is from a medically recognized ill- 


ness of the mind, whether there was a relationship between the special 
disease or defect and the specific alleged criminal act, and whether 

that relationship was such as to justify a reasonable inference that the 
accused would not have committed the acts if he had not had the disease. 

What I have said is in no respects the manner of stating the 
defense, because I have told you and shall hereafter state to you the 
burden of proof in respect to this defense is on the government, and 
the issue to be put to you is whether the government has met this 
defense beyond a reasonable doubt; that is, the jury must find beyond 
a reasonable doubt in order to return a verdict of guilty, notwithstand- 
ing the defense of insanity, that the accused is free of mental disease 
or defect, or a finding he may have a mental disease or defect if no 
relationship exists between the disease and the alleged criminal acts 
which would justify the conclusion but for the mental disease or defect 
the act would not have been committed. 

Therefore, if you believe beyond a reasonable doubt either that 
he was not suffering from a disease or defective mental condition, or 
if he was that the acts were not the product of such abnormality, you 
may convict if you find him to be otherwise guilty. 

366 If you find that the defendant is not guilty by reason of insanity 
the accused will be confined in a hospital for the mentally ill until the 
superintendent has certified and the court is satisfied that such per- 
son has recovered his sanity and will not in the reasonable future be 
dangerous to himself or to others, in which event and at which time 
the court shall order his release either conditionally or under such 
conditions as the court may see fit. 

Now that completes the instruction on insanity. 
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Is that all you wanted, Madam Foreman? 
JURY FOREMAN: I think so. 
THE COURT: Very well. You may retire to the jury) room. 
(Whereupon, at 3:35 p.m. the jury again retired to the jury room 


to deliberate .) 
THE COURT: Recess until return of Court. 
(Whereupon, at 3:35 p.m. a recess was taken until 4:55 p.m. of 


the same day.) 
367 VERDICT OF THE JURY 
THE COURT (J. Keech, PRESIDING): Gentlemen, Judge Pine is 
at the doctor's. He is not sick, but he was there for an examination. 
He asked me as a matter of convenience for both counsel if I would 
take the verdict and I said I would be glad to do it. 
May I ask first if government or defense counsel have any objec- 
tion to the Court taking the verdict? 
MR. GIORDANO: None whatever, your Honor. 
MR. O'MALLEY: The government has no objection. 
THE COURT: If it becomes necessary to sign any order instant 


to the verdict, do I understand there is no objection to that jeither ? 
MR. GIORDANO: None, your Honor. 
MR. O'MALLEY: None, your Honor. 
THE COURT: Very well. Bring the jury in, Mr. Marshal. 
(Whereupon, at 3 minutes of 5 o'clock p.m. the jury returned to 
the court room.) 
THE COURT: All right, Mr. Clerk. 
THE DEPUTY CLERK: Has the jury agreed upon a verdict, 
Madam Foreman? 
JURY FOREMAN: We have. 
THE DEPUTY CLERK: What say you as to the defendant Donald 
E. Martin on Count One? 
JURY FOREMAN: Guilty. 
THE DEPUTY CLERK: Count Two? 
JURY FOREMAN: Guilty. 
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THE DEPUTY CLERK: Count three? 

JURY FOREMAN: Guilty. 

THE DEPUTY CLERK: Count four? 

JURY FOREMAN: Guilty. 

THE DEPUTY CLERK: Count five? 

JURY FOREMAN: Guilty. 

THE DEPUTY CLERK: Count six? 

JURY FOREMAN: Guilty. 

THE DEPUTY CLERK: Members of the jury, your Foreman 
says the jury verdict in this case is that you find the defendant, Donald 
E. Martin, guilty on each count of the indictment, and that is your 
verdict so say you each and all. 


(Jury unanimous.) 


[Filed April 27, 1959] 


On this 27th day of April, 1959, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, 
the hearing of which was respited on Friday, April 24, 1958; whereupon 
the said jury after hearing further of the evidence and the instructions 
of the Court, the alternate juror, Frank S. Reid, Jr., is discharged 
from further consideration in this case; and thereupon the jury retires 


to consider their verdict. 


The jury returns into Court and upon their oath say that the 
defendant is guilty on each count of the indictment. 
The defendant is remanded to the District of Columbia Jail and 
the case is referred to the Probation Officer of the Court. 
By direction of 
DAVID A. PINE 


Presiding Judge 
Criminal Court #6 
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[Filed May 2, 1959] 


MOTION FOR JUDGMENT NOTWITHSTANDING THE; 
VERDICT OR IN THE ALTERNATIVE, FOR A NEW TRIAL 
OF ABOVE CAUSE 
Comes now the defendant, and through his attorney, moves the 


Court to set aside the verdict of guilty returned in the above-entitled 


cause on April 27, 1959, and to enter judgment in accordance with the 


motion for judgment of acquittal made by the Defendant at the close of 
all the evidence herein. 

In the alternative, Defendant moves the Court to set aside the 
verdict and grant him a new trial for the following reasons: 

1. The Court erred in denying defendant's motion for a verdict 
of not guilty by reason of insanity at the conclusion of the evidence. 

2. The verdict is contrary to the weight of the evidence. 

3. The Court was in error in failing to give a more detailed and 
clearer instruction concerning the legal meaning of a verdict of not 
guilty by reason of insanity, as requested. 

4. The defendant was substantially prejudiced and deprived of a 
fair trial by reason of the following circumstances: the attorney for 
the government stated in his argument that there was three theories 
to the Defense in this case, referring to the three mental Aideaned 
related in the evidence, and by further statements implied [that this 
conflict of diagnosis weakened the Defendant's case. 

5. And for other reasons as Defendant will propound at the 
Hearing of this Motion. 

WHEREFORE, Defendant respectfully moves the granting of the 
foregoing Motion. | 


/s/ Gilbert R. Giordano 
Attorney for Defendant 
* * * 


[Certificate of Service] 
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[Filed May 8, 1959] 


ORDER 
Upon consideration of defendant's "Motion for Judgment Notwith- 
standing the Verdict or in the alternative, for a New Trial,"' it is by 
the Court, this 8th day of May, 1959, 
ORDERED, that the same be and hereby is denied. 
/s/ David A. Pine 
JUDGE 


[Certificate of Service] 


[Filed June 5, 1959] 
ORDER 

Upon consideration of defendant's oral application for leave to 
proceed on appeal herein in forma pauperis, and oral opposition thereto, 
and it appearing to the Court that the issues sought to be raised are 
plainly frivolous and that said application is not made in good faith as 
that term has been construed in authoritative decisions, and it further 
appearing on the issue of insanity that there was opposing psychiatric 
testimony in respect of defendant's mental capacity at the time of the 
offense and in respect of causation, making the ultimate issue on in- 
sanity one for the jury, Niport v. United States, __ U.S. App.D.C. 
(February 12, 1959); Bradley v. United States, 102 US. App. D.C. 17; 
it is this 5th day of June, 1959, 

ORDERED, that the aforesaid application for leave to proceed 
on appeal in forma pauperis be and is hereby denied. 


/s/ David A. Pine 
JUDGE 


[Certificate of Service] 


[Filed June 9, 1959] 
JUDGMENT AND COMMITMENT 
On this 5th day of June, 1959 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Gilbert 
Giordano, Esquire; 
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IT IS ADJUDGED that the defendant has been convicted upon his 
plea of Not Guilty and a Verdict of Guilty of the offense of |Violation of 
Sections 4704a and 4705a, Title 26, U. S. Code, and Section 174, Title 
21, U. S. Code, as charged, and the court having asked the) defendant 


whether he has anything to say why judgment should not be pronounced, 


and no sufficient cause to the contrary being shown or appearing to the 


Court, 


IT IS ADJUDGED that the defendant is guilty as charged and 


convicted. 


IT IS ADJUDGED that the defendant is hereby committed to the 


custody of the Attorney General or his authorized repres 


entative for 
| 


imprisonment for a period of Six (6) Years on Counts One and Four; 


Six (6) Years on Counts Three and Six; Two (2) years to Six (6) Years 


on Counts Two and Five; said sentences by the Counts of 


to run concurrently. 


the Indictment 


IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 


fied officer and that the copy serve as the commitment of |the defendant. 


/s/ David A. Pine 


United States District Judge. 
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QUESTIONS PRESENTED 


In convictions for violation of the federal narcotics laws 
| where the evidence showed appellant sold the narcotics in the 
usual clandestine manner which shrouds the illicit traffic; 
where the psychiatric evidence presented by the Government 
| respecting causality was in conflict with equivocal psychiatric 
' testimony presented by appellant, and where the latter con- 
i tained inherent conflict to the extent that one of appellant’s 
| psychiatrists—who examined appellant first and thought him 
' to be malingering for sometime—opined appellant was prob- 
' ably without mental disease at the time of the crime, thereby 
i Dbuttressing a psychiatrist for the Government who testified 
' there probably was no causal connection between an existing 
| jJIness and commission of the narcotic crimes; where appel- 
' Jant’s psychiatric testimony respecting the nature of the mental 
illness found at various times after the order of mental ex- 
' amination was also in conflict, and where testimony of ap- 
pellant’s lay witness is in conflict with a biography she had 
given one psychiatrist for appellant; where material facts and 
| jnferences contained in appellant’s hypothetical questions 
were not justified by the record and were allayed or disproved 
by appellant; where appellant, in his detailed testimony evinc- 
ing memory throughout his life and particularly at the time 
of the crimes, contended that he knew the narcotic transactions 
did not occur and that he would have remembered if they had, 
thereby undercutting the assumed truths of the hypothetical 
questions concerning causality, and where appellant is & man 
functioning in average intelligence with higher potential, 
in the opinion of the appellee the following questions are 
presented : 

1. Was not the resulting conflict sufficient to require de- 
termination of appellant’s sanity by the trier of the facts 
because, as the trial court held, reasonable minds could come 
to different conclusions? 


(i) 
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Counterstatement of the case 
Statutes and rule involved__. 
Summary of argument 
te 
I. Ample evidence warranted submission of applies sanity 
to the jury and justifies the guilty verdict. 
II. Submission of the case was accompanied by proper instruc- 
tions and fair comments. 
A. The instruction was proper. 
B. Judicial summary of Dr. McIndoo’s testimony was 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On May 12, 1958, a six-count indictment filed in the District 
Court charged appellant, Donald E. Martin, with federal nar- 
cotic violations of 26 U.S.C. §§ 4704(a), 4705(a), and 21 
US.C. § 174, committed on March 10 and 11, 1958 (J.A. 4-6). 
Following his plea of not guilty (J.A. 6), appellant, through 
counsel, filed a motion for mental] examination (J.A. 6-7). On 
June 30, 1958, the District Court issued an order, pursuant 
thereto, committing appellant to D.C. General Hospital (J.A. 
7-8). On August 1, 1958, Dr. Mary V. McIndoo, certified ap- 
pellant as “psychotic, incompetent and incapable of participat- 
ing in his own defense” (J.A. 8). By order dated August 11, 
1958, appellant was committed to St. Elizabeths Hospital. On 
January 19, 1959, five months later, the Superintendent of St. 
Elizabeths Hospital certified appellant as competent to stand 
trial. A judicial determination to the same effect was entered 
on February 2, 1959, and appellant was ordered transferred to 
the D.C. Jail to await trial (J.A. 9-11), which was held April 
23, 24 and 27, 1959. 

(1) 
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A. Commission of the Crimes. 

Officer Richard C. Bryant, assigned as an undercover officer 
with the Narcotics Squad, Metropolitan Police Department 
from December 10, 1957, to about May 30, 1958, worked under 
the supervision of Detectives Paul and Didone (J.A. 12, 18). 
Officer Bryant usually worked five nights a week in the vicinity 
of U Street, between Twelfth and Fourteenth Streets (J.A. 20, 
29). The officer had seen appellant in that vicinity for ap- 
proximately three weeks. The officer had also seen appellant 
in the pool room located in the 1200 block of U Street, North- 
west, where the officer would go on Saturdays and shoot pool. 
From “the fellows,” the officer knew appellant as “Nick,” and 
had addressed appellant as such around the pool room saying 
“Hii” (J.A. 19-20, 24). 

During the officer’s travel of this circuit, he would associate 
with and accompany Charles Dunn, an informant, introduced 
to Officer Bryant by Detective Didone (J.A. 22, 24). Detec- 
tives Paul and Didone had instructed Officer Bryant to “get out 
in the streets and familiarize [himself] with the people * * * 
see who was dealing in narcotics, and if possible to get a buy. 
[The officer] was not to investigate any one particular per- 
son” (J.A.21). Between December 1957 and May 30, the offi- 
cer had made buys from seven defendants (J.A. 18). 

On March 10, 1958, Officer Bryant kept an appointment 
with Charles Dunn on the curb in front of the pool room. Five 
or ten minutes later, appellant walked up to the under cover 
officer (J.A. 25), and the following occurred, as elicited upon 
direct examination (J.A. 13) :* 

“Q. What did you say to him and what did he say to 
you? A. He walked up to me and asked me what did I 
want. 

I told him I wanted six joints, which means six cap- 
gules of heroin narcotics. So he told me to wait a min- 
ute until he finished shooting a game of pool and he 
would be right out. I stood on the corner, I mean on 
the sidewalk, and waited for him. 

About eight—Oh, I guess 8:05 or 8:10 [P.M.], he 
came out. So he asked me if I had the money. I told 


1 All of the aforementioned details were elicited on cross-examination. 
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him yes. So he said come in the alley. So we watked 
in the alley alongside the pool room, and again he asked 
me how many did I want. I told tito F wanted sleeejp- 
gules. So he said “that will be nine dollars.” 

Sol took the nitie detinrs out and he van his theind 2 
his pocket and took out ‘six caps of white powder in it 
and handed it to me and I gave him the nine dollars, 
and I walked through the alley to V Street and he went 
on back around on U Street somewheres. 

Q. Now this location at which you received these six 
caps in return for which you gave nine dollars, where 
was that? A. I was in the alley, alongside the pool 
room, when the transaction took place, sir.” 


The following day, March 11, 1958, the officer saw appellant 
about 9:10 P.M. on Fourteenth Street, between U and V. The 
following occurred on direct examination (J.A. 14): 

“Q. And what conversation did you have? A. I met 
him in the 2000 block of 14th Street and asked him if 
he was down—meaning if he had any nareotics. So he 
said yes and asked me how many did I want. I told him 
I wanted five caps. So he told me to walk down to the 
corner of 14th and U to wait for him, he would be right 
there. 

At this time he called to a young lady that was stand- 
ing up by the D.C. Do-nut Shop, and she started down 
toward where we were. So he told me to walk on down 
to the corner of 14th and U and wait on the corner for 
him, and he evidently said something to her because they 
stood there for a minute, and then he walked down to 
the corner of 14th and U where I was and handed me 
the five caps, and I gave him seven dollars and fifty 
cents of Metropolitan Police Department advanced 
funds. 

Q. Where did this transaction occur? A. On the 
corner of 14th and U Streets, Northwest, in the Dis- 
trict of Columbia. 

Q. And it was the defendant who turned these caps 
over to you on this second transaction? A. That is 
correct. pvipe as 
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Further evidence adduced proved that the capsules purchased 
from appellant on both days contained heroin hydrochloride, 
were not sold pursuant to a written order form, and were not 
from a tax-stamped package.. The narcotics were introduced 
into evidence (J.A. 15-16; 23-24; 28-31; 42-43, 44)2 

- At the close of the government’s case, appellant’s motion for 
judgment of acquittal, made upon the following grounds, was 
denied (J.A. 53-54): 

“In regard to the case itself, my basis for raising this 
motion are these: the particular case, that although 
they claim to have amounts to corroborating testimony 
in the substance of this informer, this informer’s name 
was known by the government, certainly by the police, 
officers. He has not been produced in court. At the 
proper time I am going to ask for an instruction on the 
absent witness in view of that fact. The government 
has issued a case of corroboration of this—not that Tam 
saying it is necessary, as in the case of other crimes in 
the District of Columbia—but they have not presented 
evidence there. : 


I have raised an objection in regard to the continuity 
of the exhibits and the physical evidence in this case 
* * +” [Emphasis added.] 


Appellant’s motion did not embrace the doctrine of entrap- 
ment, nor did he seek a forthwith subpoena, or request a con- 
tinuance for the “absent witness.” 

B. The Issue of Insanity. 

The defense of insanity was presented through appellant’s 
godmother or foster mother, Mrs. Ruby Blakeney, appellant, 
Dr. Mary V. McIndoo, of D.C. General Hospital, Drs. Prescott 
Brooks Holt, and Maurice M. Platkin of St. Elizabeths Hos- 
pital. Thereafter, the Government called as witnesses Drs. 


2 On cross-examination of Oficer Bryant, the latter answered “no,” to the 
specific question, “* * © did you consider the possibility of having this 
yan [Charles Dunn] here today to corrodorate your testimony?” (J.A. 24— 
25, italics added). On direct examination, Detective Paul testified that he 
bad seen Dunn in Municipal Court one or two weeks before trial, advised 
‘Dunn to keep in touch, but that Dunn “hasn’t been in touch with us and I 
‘have been unable to locate him this week, sir” (J.A. 27). Appellant failed 
to cross-examine Detective Paul with respect to Dunn. 


5 


William J. T. Cody and David J. Owens of St. Elizabeths Hos- 
pital. In rebuttal, appellant called Mr. Eugene Stammeyer (& 
psychologist) and Dr. Edward Irving Kushner, a psychiatrist, 
both of St. Elizabeths Hospital. 

During his minority, appellant was in the charge of Mrs. 
Blakeney from the time he was four years old until almost 
seventeen years of age. During that time, appellant attended 
school regularly and “wasn’t in any trouble,” except on one 
occasion, he “got in a little trouble in a crap game” (J.A. 54, 
55). According to the biography Mrs. Blakeney gave Dr. 
Holt, appellant was sent to private schools, received “other 
than ordinary schooling,” and made a “good record.” Ap- 
pellant was also sent to camp in Pennsylvania during the sum- 
mers (J.A. 60) where he “did very well,” just as he did in his 
piano and dance lessons. After appellant’s refusal to return 
to a private school in Andover, Massachusetts, he was sent to 
a private high school in the District of Columbia, where he 
was expelled after being involved in a fight. Subsequently, 
appellant was expelled from two public high schools (J.A. 75).* 

According to Mrs. Blakeney, appellant then lived with his 
mother for a short time before enlisting in the Air Force in 
January 1955, at the age of seventeen (J.A. 57, 61, 124). Until 
this time, appellant had “a comfortable relationship with those 
with whom he was brought up. It wasn’t a conflictual rela- 
tionship” (J.A. 105).* 

According to appellant, he completed his basic training in 
New York, and was sent to a specialist school to study “radio 
operator, Morse Code and radio maintenance” at Keesler Air 
Force Base, Mississippi. Appellant had made his “highest 
mark on radio” (J.A. 121-122). Appellant functions in the 
average range of intelligence and has a slightly higher poten- 
tial (J.A. 112, 137, 154). 

After being in school at Keesler Field about two months, 
appellant was hospitalized there in July or August of 1955 
(J.A. 89, 122-123). He absconded from the hospital during 


* Dr. Holt opined appellant was a conformist until sixteen and a half 
years old, and then became rebellious (J.A. 84). 

“pr. Platkin, who interviewed appellant’s mother, testifying for appel- 
lant on direct examination. ; 
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July or August, came to-Washington for about four days, be- 
fore he was apprehended and returned to the base. Accord- 
jng,to appellant he was subsequently tried for the leave offense, 
found guilty, sentenced to sixty or ninety days, and given a 
Bad Conduct Discharge in November of 1955 (J.A. 78, 89, 
122-123). Thereafter, appellant went to live with his Mother 
in Baltimore, Maryland, “and then * * * went everywhere” 
(S.A. 118).° 

Appellant explained during his testimony that he “got with 
a.bunceh of fellows and * * * went all over, Pittsburgh, Phila- 
delphia, Cleveland” (J.A. 118). The three “fellows” “were ad- 
dicts too” (J.A. 126), “most of” whom are now in jail (JA. 
124). Appellant and his cohorts “Car,” “Bolt,” and “Huss,” 
also went to New York on their trips—once in 1957 and again 
jm 1958. They also went to Pittsburgh during the same years 
(J.A, 124). 

Between January and March of 1958, appellant was still 
“loafing” in the pool room in the 1200 block of U Street, 
Northwest, every day except Sunday (J.A. 124-125). He was 
an addict using heroin. During this time, appellant had one 
job for about a week (J.A. 116). He supported himself by 
doing “a lot of things.” Mostly, appellant “gambled a lot.” 
He knew all the crap houses allover Washington. He “always” 
cheated. The three “fellows” appellant started running with 
were owed money by a lot of people “and they started teach- 
ing” appellant (J.A. 126). Appellant played dice in the pool 
room where he loafed. He also racked balls, for which he was 
allowed to play pool gratis (J.A. 125).7 Appellant had been 
gent * * * away” on vagrancy charges three times (J.A. 
419), before the instant narcotics violations on March 10 and 
11, 1958. 

*On October 1955 a “summary of defects,” entered prior to appellant’s 
Bad Conduct Discharge, described appellant’s condition as “emotional in- 
ptability reaction, chronic, severe” (J-A. 89). 

* Subsequently, appellant testified inconsistently, that he came “straight 
home”—to Washington—in 1955 following his discharge. He also testified 
that he jad been “loafing” in the J Street pool room “since I came out of 
the service” (J.-A. 124). 

7 Appellant first testified he didn't do anything in the pool room, when 
asked whether he frequently shot pool there. 
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Appellant was arrested upon the instant charges on April 
22, 1958, pursuant to a United States Commissioner’s arrest 
warrant (J.A. 32). He was located in D.C. General Hospital 
(J.A. 32) where he had been admitted and treated for heroin 
addiction (J.A. 63, 66-67) following his April 13th arrest for 
“something else” (J.A. 117). 

Mrs. Blakeney testified she saw appellant at “different 

imes” or “sometimes,” following his discharge from the Air 
Force. She also saw appellant on occasions in “early 1958.” 
She testified appellant was not the same child after his ten 
months in service; he was “very upset and nervous, and it 
just seemed like he was off.” On one occasion appellant “went 
right up in the air’? when Mrs. Blakeney asked him “to come 
around and * * * get himself a job.” “It just looked like 
it went all over him. He just wasn’t himself.”* On one occa- 
sion appellant threatened Mrs. Blakeney (J.A. 56.) 

When asked what was appellant’s difficulty “in remembering 
and thinking,” Mrs. Blakeney said, “Well, I don’t know. Just 
like I say, he just wasn’t the same boy. He just acted peculiar 
and talking to himself and wandering through the house”.’ 
(J.A. 59.) Thereafter, Mrs. Blakeney reiterated on cross- 
examination that she “didn’t see anything unusual” in appel- 
lant until the early part of 1958. Subsequently, she stated 
she just started noticing something wrong when appellant ran 
away from the Air Force (J.A. 60-61). 

Appellant Donald E. Martin, testified on direct examination 
and recalled that he was born January 5, 1938; and that he 
was 21 years of age (J.A. 116); that he went to live with his 
mother in Baltimore following his November 1955 discharge 
from the Air Force; that he got with a bunch of fellows and 
“went all over, Pittsburgh, Philadelphia, Cleveland;” that he 
would stay in one place two or three weeks, and that he re- 
turned to Washington, D.C. “some months” before his arrest 
and lived with his Godmother (J.A. 118). Appellant then 


* According to appellant’s testimony, he had had only one job in life— 
held for about a week, before he was fired for doing his porter’s work too 
slowly (J.A. 116, 119). 

* During examination appellant demonstrated memory during and post 
Air Force enlistment, as well as regarding the crimes, which he says didn’t 
bappen (J.A. 121-128). 
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recalled that beginning early 1958 he “had no particular occu- 
pation” ; that he had only one job for about a week (J.A. 116) ; 
that he never had a job over a week or two and that when 
eighteen or nineteen he was convicted of vagrancy three times 
(J.A. 119). 

Appellant further recalled, when asked how he lived in 
early 1958, that he was an addict, using heroin, “gil [he] could 
get”—ten or eleven capsules at a time four or five a day (J.A. 
116-117). Thereafter, the following examination transpired 
(J.A. 117): 


“Q. What do you remember about the acts and the 
things you did during that period of time, in the early 
part of 1958? A. These acts they said I have committed, 
I don’t know the officers or none of them and I am not 
familiar with any of it. As far as I know, I concen- 
trated on getting drugs and anything else I didn’t pay 
any attention to. I didn’t know nothing about them. 

Q. What do you remember in particular—do you 
remember anything that happened on March 10 and 
March 11? A. I couldn’t say what would happen on 
March Ist. I don’t know the days. I never paid at- 
tention to days or dates. I couldn’t give any statement. 

Q. Did individual days have any meaning to you 
A. No; I didn’t care about that. 

Q. What difficulties, if any, did you have with your 
thinking or memory during that period? I am referring 
to the spring of ’58, in particular March, the early part 
of March? A. A lot of things I don’t remember, and 
ever since I was in the service I had difficulty of remem- 
bering things, but even the things I had difficulty re- 
membering I found no need of remembering. So, I 
just concentrated on the things that I did then, and 
I can’t give any details of any of my actions for the 
last year at all. Since I have been hospitalized I was 
taking medicine—I just do remember when I come over 
to St. Elizabeths Hospital. I don’t even remember 
entering D.C. General Hospital. 

Q. Do you remember being arrested? A. I know 
that they come and got me out of bed and they taken 
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me down, but they didn’t say nothing about this. They 
had something else on me. I don’t even know what.” 


Subsequently, appellant remembered his tenure of ten months 
in the Air Force in 1955, basic training, going on sick call, later 
being in a hospital at Keesler Field, going absent without 
leave, and being given an “undesirable discharge” for the same 
(J.A. 117-118). Appellant further recalled on direct exami- 
nation his detailed complaint made concerning his “various 
conditions” while in the Air Force (J.A. 119-120). Appellant 
recalled that after he left the military service he had a “nervous 
condition,” could feel himself “going into weird actions,” 
“wrong” and “not normal”; that in 1956 and 1957 he com- 
plained to his “mother and them” who wanted him to go to 
St. Elizabeths Hospital. Appellant decided that he would 
“beat it” himself (J.A. 120). Thereafter the following oc- 
curred (J.A. 120): 


“Q. What control did you have over your actions? A. 
None. I mean people, at time, I knew, I would be 
thinking and really believing that they were doing 
something or going to do something to me, and actually 


they weren’t. I would jump on them. I even thought 
my own people were against me. Now I realize I was 
wrong. 

Q. Specifically what do you remember about the dates 
or anything that might have occurred on March 10 and 
March 11? A. I can’t remember anything about the 
dates. I couldn’t say March 10 or any day in March.” 


On cross-examination appellant recalled his birth month, 
day and year; that he was presently 21 years old; that he 
entered the Air Force at 17, remained about 10 months and 
received his Bad Conduct Discharge at Keesler Field while still 
seventeen. He also recalled the details of incidents, weather, 
time and places while in the Air Force (J.A. 121-124)’ Ap- 
pellant also remembered the nicknames of the three fellows 
he met and made trips with as “Car,” “Bolt,” and “Huss” 
(J.A. 124); that they were addicts when he met them (J.A. 


* Contrary to direct examination, appellant testified upon his discharge 
he came to Washington—“straight home” (J.A. 124). 
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126); that they are now in jail (J.A. 124); that they went to 
Pittsburgh in 1957 and 1958, and to New York in each of those 
years, but that they had “been going so many places”; that 
he remembers talking on the telephone with his father while 
in Pittsburgh in 1958. 

Subsequently, when asked how long had he been loafing in 
the pool room, appellant stated “for a long time, since I came 
out of the service.”* Thereafter, appellant testified he went 
to the pool room every day in early 1958, “all the time.” 
When asked what he did there, appellant first said, “I didn’t 
do anything in there.” In the next breath he stated, “I played 
dice.” Thereafter appellant testified that he “racked the 
balls,” a lot in the pool room, and he “played pool” without 
paying therefor (J.A. 125). 

Thereafter, appellant’s recollection of his livelihood was re- 
vealed thusly (J.A. 126) : 


“Q. And how did you support yourself, say, from 
January through March of 1958? A. I was doing a 
lot of things. 

Q. Could you tell us some of them? A. Gamble. 
Mostly I gambled a lot. But these fellows who I 
named, as soon as I got involved with them, they were 
addicts too, there would be a lot of people owing money 
and they started teaching me. 

Q. You say you got your money by gambling? A. 
Yes. 

Q. Did you always win? A. I always cheat. 

Q. And how much would you win, say, on an average 
game? A. I don’t know. It all depends. There are 
a lot of craphouses and I know them all over Wash- 
ington. 

Q. You say you started running with some of these 
people who were narcotics addicts? A. Yes, sir.” 

Contrary to direct examination, appellant’s memory of March 
10th and 11th was revealed thusly (J.A. 126-127): 


™ On direct examination appellant had testified that he went to Baltimore, 
upon his discharge. See also footnote 10. 
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“Q. Do you remember Officer Bryant on March 10 or 
March 11? A. No. He don’t know me neither. I 
don’t know him. 

Q. You say he doesn’t know you? A. That’s right. 

Q. What do you base that on? A. I know I don’t 
know him. I don’t know one of them officers up there. 
He said he spoke to me. He don’t know me. I never 
been even arrested by the Narcotics Squad. You can 
check their records. They don’t know I am an addict. 
J wasn’t using that stuff a long time. 

Q. You say Officer Bryant never spoke to you. A. 
No, he never spoke to me. 

Q. And you say he never saw you in the front of 
1232 U Street in the pool room? A. He might have 
seen me, but he never said a word to me, and he know it. 

Q. And you state that you didn’t come out from the 
pool room on that date and have a conversation with 
him in front of that pool room? A. I never said as 
much as hello to that man no time. 

Q. Not even in March of 1958? A. In June. I 
don’t know nothing about March. I ain’t said nothing 
to him. 

Q. You never said anything to him in March of 1958? 
A. That’s right. 

Q. You never said anything to him in February of 
158? A. Like I said, I never said nothing in my life to 
the man. 

Q. You never said anything to him in January of 58? 
A. No time. 

Q. You are certain of that? A. I can put my hand 
onthe bible. Them police— 

Q. I thought you were confused in March of ’58? A: 
I know them police—just like they got me up here right 
now, they trying to send me to jail and they had me 
locked up all this time for nothing. I am an addict, I 
am trying to get treatment for it. I don’t know nothing 
about it. 

Q. You say Officer Bryant didn’t kno-v you. Then 
why is he trying to send you to jail? A. The police, they 
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send everybody to jail, not particularly me. They'd 
send you if you weren’t the District Attorney. 

Q. I thought you were kind of hazy and foggy and 
confused—— A. I’m not hazy—— 

Q. Now just a moment. —and had a bad memory 
about what happened in 1958? A.J know I don’t have 
no affairs with the police. I don’t have no affiliation 
with them. 

Q. Isn’t it a fact—isn’t the fact of the matter that you 
have a very good memory of everything that’s happened 
in your life? A. Like I said, I can remember things 
like that. Those police, I know I don’t have nothing 
to say with them.” (Italics added.) 

On redirect examination when asked to explain why he re- 
membered certain things more than others, and whether they 
had spoken to Charles Dunn, the informant, appellant testi- 
fied, respectively. 

“A, Things like police and a lot those people that are 
so called friends and thing like that, because I will pro- 
tect myself and I have always—I don’t have nobody but 


me to protect me and I remember things like that. 


* * * * * 


I don’t know any Charles Dunn. I can’t recognize 
him by the name. I know a lot of people, people, I 
mean, that are right there in that poolroom. I know 
just their faces. I been around. I never was that much 
interested in even knowing their names. If Charles 
Dunn is an addict or if he is not an addict, I couldn’t 
say. If he is an addict, there is a great possibility of me 
knowing him.” [Italics added.] 

Thereupon appellant closed his case (J.A. 128). 

Dr. McIndoo, called by appellant, was the first psychiatrist 
to examine appellant pursuant to the June 1958 order for 
mental examination. Following appellant’s July 1, 1958 ad- 
mission (J.A. 63), Dr. McIndoo saw appellant on July 2 after 
which she observed him on “many occasions” (J.A. 95). It 
was not until August lst that the doctor finally diagnosed ap- 
pellant’s mental illness as schizophrenic reaction, paranoid 
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type (J.A. 64). Prior to August Ist, the doctor felt appellant 
was malingering (J.A. 98). 

When asked her opinion concerning appellant’s “condition” 
in the early part of March 1958—the time of the narcotic 
crimes—the doctor testified, “He was addicted to heroin” (J.A. 
70). Subsequently when asked whether appellant suffered a 
mental disease or defect in March of 1958, the doctor stated, 
“T have no way of knowing what his mental condition was in 
March” (J.A. 91). The doctor did not know when appellant’s 
mental illness began (J.A. 94-95). Asked her final opinion, 
Dr. MeIndoo testified, “it is my opinion not probable” that ap- 
pellant suffered a mental disease at the time of the crimes (J.A. 
93)2? In this final opinion, the doctor remained firm as shown 
by her answer to the following hypothetical question (J.A.) 
96):" 

“Would the fact that the defendant was discharged 
from the military service with an undesirable discharge 
after receiving psychiatric treatment, and the fact that 
he made threats on his loved ones, particularly a step- 
mother or foster mother, and was observed to be suffer- 


ing from stages of loss in memory, and from what was 
described as being “out of this world” just prior to these 
alleged offenses, would that in any way change your 
opinion as to whether he was suffering from a mental 
disease or disorder or defect? A. I cannot be more 
specific.” (Italics added.) 


The doctor testified the included possibility that appellant suf- 
fered a mental disease at the time of the crime, also carried 
with it the possibility of a causal connection. But that such 
is one hypothesis based on another. (J.A. 97). 


*® prior thereto the doctor had opined the existence of a lesser mental 
disease at the time of the crimes, and upon the same hypothetical ques- 
tion had opined an “indirect connection” between the two (J.A. 90-92). 
By “indirect connection,” the doctor meant that appellant “supported his 
own addiction” by the sale of drugs. But, she testified, the sale of drugs to 
support addiction, in and of itself, has no “mental consequences” or 
significance (J.A. 101). 

™ For appellant’s testimony concerning being “out of this world” on the 
dates of the crimes, see pp. 9-12, infra, and footnote 9, supra. 
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Following Dr. MeIndoo, Drs. Platkin and Owens first saw 
appellant five months after his crimes on August 25, 1958, the 
day of his transfer to St. Elizabeths Hospital (J.A. 108, 142). 
Both psychiatrists saw appellant thereafter on several occasions 
and at the diagnostic conference on January 7, 1959 (J.A. 73, 
102, 142). The longest time Dr. Platkin saw appellant was at 
the latter conference (J.A. 102). Dr. Owens’ reason for seeing 
appellant on several occasions was specifically “for examina- 
tion” (J.A. 142). 

Both Dr. Platkin, testifying for appellant, and Dr. Owens, 
testifying for the Government, diagnosed appellant’s mental 
illness as sociopathic personality disturbance, antisocial type, 
and agreed the illness existed at the time of the crimes (J.A. 
102, 143). However, the doctors differed in opinion with 
respect to causation. Dr. Platkin was of opinion the crimes 
“probably were” a product of the illness (J.A. 106). On the 
other hand, Dr. Owens, like the final opinion of Dr. McIndoo 
with respect to the existence of an illness at the time of the 
crimes, was of the opinion “there was probably no connection 
between” appellant’s narcotic crimes and the mental disease 
(J.A. 143). 

When given substantially the same hypothetical question, 
depicting appellant as being “out of this world” * on the dates 
of the crimes, put by appellant to Dr. McIndoo—Dr. Platkin 
testified he could not opine “further” (J.A. 106-107). Pressed 
by appellant as to whether he would have committed the 
crimes “but for” the mental disease, the doctor testified the 
indefiniteness of his answer given “the other way” is equally 
true here—it is “probable or very likely” appellant would have 
committed the crimes, “but for” the disease (J.A. 107). 

Dr. Owens, testifying for the Government, but on cross- 
examination, was put the same detailed hypothetical question 
portraying appellant as being “out of this world” on the dates 
of the crimes.* Dr. Owens did not change his opinion, and 
stated, “I think a lot would depend on the source of the in- 
formation and other factors involved” (J.A. 151-152).”* 


™4 See footnotes 9, 18, supra. 

* See footnotes 9, 13, supra. 

™ Appellant’s testimony was an important factor in this regard. See 
footnotes 9, 13, supra. 
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Next of the psychiatrist to see appellant was Dr. Coty; 
“probably” first in September 1958 (J.A. 180, 135), and 
thereafter on occasion until January 1959 (J.A. 130). Testi- 
fying for the Government, Dr. Coty revealed that at the diag- 
nostic conference he diagnosed appellant’s condition as “with- 
out mental disorder” (J.A. 131). Prior thereto the doctor saw 
“evidences of some personality disturbance” (J.A. 132). Dr. 
Coty had “no opinion” regarding appellant’s mental condition 
on March 10 and 11, 1958. Dr. Coty reviewed appellant’s 
history as compiled from his boyhood on, but still did 
not, upon his personal examination, see enough symptoms to 
diagnose appellant as schizophrenia reaction or psychoneurotic 
reaction (J.A. 134-135). Not having examined appellant prior 
to his admission, the doctor had no opinion, with respect to 
whether appellant had suffered sociopathic personality dis- 
turbance, antisocial type (J.A. 134). 

On cross-examination by appellant, Dr. Coty based his 
opinion upon the report of D.C. General Hospital and testified 
appellant’s mental disease began at D.C. General Hospital. 
Thereafter, being referred to appellant’s history the doctor tes- 
tified “Mr. Martin has shown a long history of disturbed ad- 
justment and difficulties with authority, but I don’t think that 
such a history in itself constitutes a medical diagnosis of socio- 
pathic personality disturbance.” 

Thereafter, referred to Dr. McIndoo’s testimony on several 
occasions, and put a hypothetical question assuming the 
validity of Dr. MecIndoo’s diagnosis, the doctor testified then 
appellant probably suffered the illness even a year prior 
thereto (J.A. 139). On re-cross-examination, Dr. Coty ex- 
plained, “My own belief is that this was an acute episode, that 
it is not schizophrenic reaction, paranoid type, but rather a 
prison psychosis, an acute psychotic reaction, occurring in 
someone of unstable personality structure” (J.A. 141). 

Dr. Holt, in-resident psychiatric training at St. Elizabeths 
Hospital, next saw”? appellant in mid-November, about six 


Mr, Stammeyer, a psychologist at the hospital, saw appellant about 
October 31, 1958, and testified for appellant that he diagnosed appellant’s 
condition as of the latter date, as “schizophrenic reaction, catatonic type”, 
but noted appellant had “reasonably adequate intellectual functioning” 
(J.A. 187, 154). 
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weeks after his admission to the hospital, and thereafter for 
about five occasions. Testifying for appellant, Dr. Holt gave 
appellant a fourth diagnosis—psychoneurotic reaction, mixed 
type, with anxiety and depressive features (J.A. 72, 73, 79-80). 
Dr. Holt opined appellant suffered the illness at the time of 
the crime; but was “not sure” whether the crimes were a 
product thereof. The doctor further opined that a causal con- 
nection between the disease and narcotic crimes is “slightly 
less than [a] strong” probability. The doctor reasoned, 
thusly, “I found him to be psychoneurotic on my examination 
[in November]. I reasoned that he was psychoneurotic prior 
to my examination. If he were psychoneurotic at the time 
the crime is committed I would consider very likely that the 
neurotic process influenced his motivation at that time” (J.A. 
77-78). 

On cross-examination, Dr. Holt testified appellant, upon ex- 
amination, showed symptoms of “nervousness and tenseness 
* * * anxiety, and some depression.” From appellant’s god- 
mother, chiefly, the doctor noted that anti-social behavior was 
part of appellant’s history (J.A. 83). Contrary to testimony 
given by Mrs. Blakeney at trial, Dr. Holt testified she told 
him appellant “was always a nervous child.” ** When con- 
fronted with Mrs. Blakeney’s testimony, Dr. Holt explained 
appellant was a conformist until about sixteen and a half years 
of age and thereafter became rebellious (J.A. 84). 

Dr. Kushner, who finally testified in appellant’s behalf, saw 
appellant about four or five times, while administering group 
therapy “towards the end of 1958 * * * somewhere around 
late October, November, December.” (J.A. 157). The doc- 
tor concluded, as of the time of his observations, appellant 
suffered a mental illness—schizophrenic reaction, paranoid 
type. He could not say whether the illness existed two or ten 
months (J.A. 157-158). 


*Mrs. Blakeney had told the doctor “she watched [appellant] very 
closely when he was younger, and that she held him by the hand to take 
him to school until he was nine years old, to and from school; that he was 
a nervous child.” This information given Dr. Holt formed the “highlight” 
of Mrs, Blakeney’s observations and was helpful to the doctor in arriving 
at his conclusion (J.A. 83). 
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Given the same hypothetical question put to Drs. McIndoo, 
Platkin, Owens, and Coty, including the premise that appel- 
lant was “in another world” or as previously stated “out of this 
world,” and asked whether appellant was psychotic at the 
time of the crime, Dr. Kushner testified “Then, if these facts 
were true, it would be my opinion he was psychotic at the time, 
and therefore, a crime committed at that time would of neces- 
sity be a product thereof” (J.A. 159-160). 

But on cross-examination, the doctor reiterated the informa- 
tion he personally obtained was insufficient upon which to 
predicate an opinion in March. In fact the doctor had not 
conducted any “formal examination,” but received appellant’s 
autobiography and observed appellant in the group only a 
limited number of times—four or five. The doctor admitted 
there were “areas” he did not investigate; that his observations 
suffer to that degree and his opinion is “not as extensive as I 
would like it to be” (J.A. 161-163). 

On redirect examination the doctor, given an opportunity 
to become familiar with the findings of the psychologist and 
Dr. McIndoo, testified that they corroborate his findings with 
respect to the latter months of 1958. However, in answer to 
a question of whether the same documents would support his 
answer to the hypothetical question, Dr. Kushner stated (J.A. 
164): 

“A. Yes and no. It could be that Mr. Martin was 
psychotic in the Air Force and continued to be so; up 
until the time I saw him. It could also be that he was 
psychotic while he was in the Air Force, he got better, 
was discharged, and then a number of other things 
happened and then I saw him and he was psychotic 
again.” 
When asked to assume the original hypothetical question, in- 
cluding alleged facts of loss of memory and being “in another 
world” about the dates of the crimes, the doctor was asked 
whether the added fact of heavy addiction would change his 
opinion, or in other words, strengthen the opinion of prod- 
uct. The doctor replied, “* * * The factor of drug addiction 
I don’t know how to place in there. That could indicate either 
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that this was a result of the drug addiction itself or withdrawal 
symptoms or psychosis; any of those (J.A. 166, italics added).” 

The record reflects that upon direct examination of his re- 
spective psychiatric witnesses, Dr. Platkin (J.A. 107), Dr. 
Holt (J.A. 78, 85-86), and Dr. Kushner (J.A. 158), appellant 
asked each to consider Dr. McIndoo’s diagnosis in an ef- 
fort to buttress or rehabilitate Dr. McIndoo’s testimony or to 
strengthen each of the others. Mr. Stammeyer, the psychol- 
ogist, gave similar testimony on his direct examination (J. WA. 
155). The record also reflects that the hypothetical question 
depicting appellant as being “out of this world” about the 
dates of the crimes was put first to Dr. McIndoo, the first 
psychiatrist, to examine appellant (J.A. 96) and thereafter to 
his following psychiatric witnesses, Dr. Platkin (J.A. 106-107) 
and Dr. Kushner (J.A. 159-160). 

Similarly, upon cross-examination of each of the psychiatrists 
who testified for the Government, Dr. Owens (J.A. 144-146, 
147-149), and Dr. Coty (J.A. 185-139, 140-141), appellant 
sought to buttress or rehabilitate Dr. McIndoo’s testimony, or 
weaken that of Drs. Owens and Coty. Moreover, the same 
hypothetical question concerning appellant’s loss of memory 
or being “out of this world” about the dates of the crimes 
given to appellant’s experts was also put to Dr. Owens (J.A. 
151-152). 

After appellant closed his case in rebuttal, he made a motion 
for a directed verdict, solely upon the ground of not guilty by 
reason of insanity (J.A. 168). In regard thereto, the trial 
court stated (J.A. 169): 


“Tus Court: I think there would be great merit in your 
motion except for the testimony of Doctor Owens, who 
was a very impressive witness. If the jury believe him, 
why, the verdict should be one way. If they believe 
most of the others, the verdict should be the other way. 
I can’t say all reasonable men should ignore Doctor 
Owens’ testimony. While he did have the opinion that 
the defendant was suffering from a disease known as 
sociopathic personality disturbance, the second element, 
namely, causation, was denied by him. He said proba- 
bly no connection.” 


Appellant’s motion was, accordingly, denied (J.A. 173). 
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In his opening argument to the jury, appellant announced 
his defense as that of insanity and the particular significance 
of Dr. McIndoo’s testimony (J.A. 23, 25). He did not men- 
tion the name of any of the other psychiatrists, previously 
identified, whom he expected to call as witnesses. 

In his closing argument to the jury, appellant reiterated 
“the defense in this case”’—criminal insanity, and asked the 
jury “to return the only possible verdict in this case, and that 
is not guilty by reason of insanity” (R. 320, 331-332). 

During his argument, appellant, inter alia, pitted the psy- 
chiatrist who testified for the defense, against those who testi- 
fied for the Government. However, appellant stressed the 
significance of Dr. McIndoo’s diagnosis of a psychosis, made 
August 1, 1958, in contradistinction to milder illnesses diag- 
nosed (R. 321). No other psychiatrist who testified had made 
a diagnosis prior to Dr. McIndoo. Appellant noted that Dr. 
Kushner who had seen him last concurred with Dr. MeIndoo 
(R. 321, 322) and, in effect, that Dr. Owens’ opinion buttressed 
that of Dr. McIndoo (R. 323). Thereafter, appellant pitted 
Dr. McIndoo and Dr. Kushner against Dr. Coty, and argued 
the nature of the psychosis ascribed to appellant by Dr. Mc- 
Indoo (R. 326, 327), titled as the Assistant Chief Psychiatrist 
at D.C. General Hospital (R. 324). 

In rebuttal, the prosecuor’s argument was short, pointing 
in general to the inconsistencies of the psychiatric witnesses 
for the defense, and the conflict between the latter and the 
Government witnesses. In pertinent part, the prosecutor 
argued (J.A. 174, 175): 


“I suggest to you, ladies and gentlemen of the jury, 
that the psychiatric testimony that you heard is im- 
portant. It is important only insofar as it is helpful, 
and it is helpful only insofar as it is reasonable and 
consistent. And when counsel suggests to you three 
different maladies for the one mental disease, that that 
is inconsistent. 

* * * * * 

I submit to you that Doctor McIndoo, who is the 

cornerstone of the entire defense, if you want to argue 
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it in a reasonable way, testified that she didn’t arrive 
at an opinion until August Ist, even though she had 
been observing him I believe since April 22nd. 

I asked her why she had such great difficulty and 
she said she was having a problem ruling out malinger- 
ing. I tell you to take Doctor McIndoo’s testimony 
in the light of what Doctor Kushner has told you as 
regards the proper psychiatric testimony. If it is rea- 
sonable to you ladies and gentlemen of the jury in the 
experiences of your everyday life, if it is consistent 
with you and satisfactory to you, you are powerful 
enough, you are the controller of the ultimate facts in 
this case, you determine what you should believe from 
the testimony that you had. 


No objection was made to the prosecutor’s argument (J.A. 
174-175). 

Thereafter, in his charge to the jury, the Court instructed, 
inter alia, the jury is the sole judges of facts and credibility 
(J.A. 174); that “if anything [counsel] say is contrary to 
your recollection, as I told you, it is your recollection that 
governs and not theirs” (J.A. 178). The Court also told the 


jury to “weigh and evaluate [the psychiatric] opinions and 
find the truth as best you can.” Subsequently, in pertinent 
part, the Court instructed that the government has the burden 
of proving appellant’s sanity on the date of the crimes (J.A. 
179) beyond a reasonable doubt thusly (J.A. 181): 


“It will be your duty to weight all of this relevant 
evidence and determine whether the government has 
established beyond a reasonable doubt that the defend- 
ant was not suffering from a disease nor defective mental 
condition at the time in question, or that the act was not 
the product of such a condition, if one existed. 

Unless you believe beyond a reasonable doubt that 
he was not suffering from a diseased mental condition, 
or if he was that the criminal act was not the product 
of such condition, you must find the defendant not 
guilty by reason of insanity. Thus, your task will not 
be completed upon finding that the defendant suffered 
from a mental disease. He would still be guilty of his 
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unlawful act if he committed it if there was no causal 
connection between such mental abnormality and the 
acts.” 
Thereafter, the Court defined “mental disease,” “product” 
(J.A. 181-183) and concluded in pertinent part (J.A. 183): 


The problem for you is whether the accused was suf- 
fering from a mental disease or defect, that is from a 
medically recognized illness of the mind, whether there 
was a relationship between the special disease or defect 
and the specific alleged criminal act, and whether that 
relationship was such as to justify a reasonable infer- 
ence that the accused would not have committed the 
acts if he had not had the disease. 

What I have said is in no respects the manner of 
stating the defense, because I have told you and shall 
hereafter state to you the burden of proof in respect to 
this defense is on the government, and the issue to be 
put to you is whether the government has met this de- 
fense beyond a reasonable doubt; that is, the jury must 
find beyond a reasonable doubt in order to return a ver- 
dict of guilty, notwithstanding the defense of insanity, 
that the accused is free of mental disease or defect, or a 
finding he may have a mental disease or defect if no 
relationship exists between the disease and the alleged 
criminal acts which would justify the conclusion but for 
the mental disease or defect the act would not have 
been committed. 

Therefore, if you believe beyond a reasonable doubt 
either that he was not suffering from a disease or defec- 
tive mental condition, or if he was that the acts were 
not the product of such abnormality, you may convict 
if you find him to be otherwise guilty. 

Following instructions appellant announced “satisfied” (J.A. 
187) 

The jury deliberated, then asked for a repeat of “the entire 
instruction” on insanity (J.A. 189). The instruction was re- 
peated and again no objection was made (J.A. 189-195). The 
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jury found appellant guilty of the narcotic crimes charged in 
the indictment (J.A. 195-196). 


STATUTES INVOLVED 


Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or juris- 
diction, contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, con- 
cealment, or sale of any such narcotic drug after being 
imported or brought in, knowing the same to have been 
imported or brought into the United States contrary 
to law, or conspires to commit any of such acts in vio- 
lation of the laws of the United States, shall be impris- 
oned not less than five or more than twenty years and, 
in addition, may be fined not more than $20,000. For 
a second or subsequent offense (as determined under 
section 7237(c) of the Internal Revenue Code of 1954), 
the offender shall be imprisoned not less than ten or 
more than forty years and, in addition, may be fined 
not more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I, § 105, 
70 Stat. 570.) 

Title 26 U.S.C. § 4704(a)—General requirement provides: 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the origi- 
nal stamped package or from the original stamped pack- 
age; and the absence of appropriate tax paid stamps 
from narcotic drugs shall be prima facie evidence of a 
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violation of this subsection by the person in whose pos- 
session the same may be found. 


Title 26 U.S.C. § 4705(a)—General requirement provides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on @ form 
to be issued in blank for that purpose by the Secretary 
or his delegate. 


SUMMARY OF ARGUMENT 


Conflicting psychiatric testimony respecting causality pre- 
sented an issue for the jury. For reasonable men could differ 
in their conclusion. Moreover, conflict in lay testimony given 
at trial as opposed to appellant’s biography given an expert 
materially affected the assumed truths of hypothetical ques- 
tions, which were also affected by the inferences drawn from 
recorded facts. In addition appellant—functioning in average 
intelligence with a higher potential—in his detailed testimony 
at trial severely undercut the assumed truths that he suffered 
from a loss of memory at the time of the crimes or that he was 
“out of this world.” The trial court held that reasonable minds 
could differ upon the whole evidence. The unique facts of the 
instant case required such a determination and justifies the 
finding of sanity. 

Appellant’s attempt to dissect the instruction on causality 
and predicate thereon a contention that the Court’s instruc- 
tion was confusing and shifts the burden of proof to appellant 
is not supported by the entire instruction on causality, nor 
when coupled with the remaining portion of the instruction on 
insanity as a whole. In any event, appellant’s failure to object 
precludes reversible error. Similarly, the court’s impartial sum- 
mary of psychiatric testimony of Dr. MclIndoo is supported 
by the record, and was without objection. Appellant’s an- 
nouncement of satisfaction militates against reversible error. 
Likewise, the prosecutor’s rebuttal argument, was submitted 
upon the evidence of record, had ample basis within the evi- 
dence presented and theory of defense. It amounted to no 
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more than true rebuttal and effective advocacy within the 
bounds of propriety. It did not limit or restrict the defense of 
insanity. Appellant’s failure to object at the time of the argu- 
ment corroborates this view. There was here no intimation 
of knowledge of facts existing outside the record. Both the 
court and the prosecutor told the jury that their recollection 
governs, and that the ultimate decision is theirs to be de- 
termined from the testimony adduced. 

Thus, appellant was—as the record reflects—fairly tried, 
vigorously defended and justly convicted. Since appellant’s 
argument that entrapment exists as a matter of law is wholly 
without merit, there is no need to reverse the moral conviction 
expressed in the guilty verdict. 


ARGUMENT 


L Ample evidence warranted submission of appellant’s sanity 
to the jury and justifies the guilty verdict 


A jury convicted appellant for having violated the federal 
narcotic laws on March 10 and 11, 1958. Appellant’s method 
of selling the drugs on both dates was not without the clan- 


destine atmosphere usually shrouding the peddling of drugs 
in the illicit traffic. In other words, appellant’s negotiations 
were designed to avoid detection and apprehension. But as the 
record reflects, he peddled his drugs to an undercover officer. 

The District Court denied appellant’s motion for directed 
verdict of not guilty by reason of insanity with an expressed 
view that “a reasonable man might reach a different conclu- 
sion” upon the evidence presented (J.A. 172). Appellant now 
contends the trial court erred in submitting his case to the jury. 
It is the Government’s position that the issue of appellant’s 
criminal responsibility for his crimes was properly submitted 
to the jury. Ample competent evidence supports their moral 
conviction. 

It is well established that “each case must be decided upon 
its own facts. No uniform principle is available to lead to like 
appraisal of different factual situations.” Douglas v. United 
States, 99 US. App. D.C. 232, 239, 239 F. 2d 52 (1956). It is 
equally clear that sufficiency of evidence for submission to the 
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jury must be decided from the testimony on both sides, and 
the trier of facts must consider “the whole evidence.” Dur- 
ham v. United States, 94 U.S. App. D.C. 228, 235, 214 F. 2d 
862 (1954). Only when it is clear that a reasonable mind must 
necessarily have had a reasonable doubt is reversal required. 
See Hopkins v. United States, — US. App. D.C. —, — F. 2d 
— (No. 14939, decided December 11, 1959), Slip op. 5, fn. 2. 

Patent conflict in expert psychiatric opinion respecting men- 
tal capacity is a legitimate issue for the trier of the facts. 
Stewart v. United States, — U.S. App. D.C. —, — F. 2d — 
(No. 14991, decided February 16, 1960); Niport v. United 
States, 105 U.S. App. D.C. 64, 263 F. 2d 901 (1959).° Psychia- 
tric opinion of mental capacity predicated upon hypothetical 
questions may also present an issue for the jury when opposed 
by lay testimony alone. Bell v. United States, 93 U.S. App. 
D.C. 173, 210 F. 2d 711 (1953), cert. denied, 347 U.S. 956.” 

In Bradley v. United States, 102 U.S. App. D.C. 17, 249 F. 
2d 922 (1957), this Court also held that “qualified if not 
equivocal” psychiatric testimony respecting causality opposed 
by lay testimony presented a question for the jury. In doing 


so, the Court restated the unaltered law governing the direction 
of verdicts, thusly, Jd., 249 F. 2d at 924: 


“To remove a case from the jury’s consideration, the 
judge must be able to say that reasonable men must 
necessarily possess a reasonable doubt as to the de- 
fendant’s sanity, ie. that they could not reasonably 
reach any conclusion except that the prosecution has 
failed to sustain its burden of proving beyond a reason- 
able doubt that the accused ‘was capable in law of 
committing crime.’” (Footnotes omitted.) 


As determined in Curley v. United States, 81 U.S. App. D.C. 
389, 160 F. 2d 229 (1947), cert. denied, 331 U.S. 837, a jury 
determining mental capacity also possesses the “right * * * to 


* For the necessity of weighing conflicting psychiatric testimony presented 
by the defense, see facts briefed in Perry v. United States, 108 U.S. App. D.C. 
178, 256 F. 2d 892 (1958). 

* See also per curiam affirmance of similar factual situations briefed in 
Thomas v. United States, 108 U.S. App. D.C. 178, 256 F. 2d 892 (1958) and 
Kelley v. United States, 99 U.S. App. D.C. 13, 286 F. 2d 746 (1956), rev'd 
on other grounds. 
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draw justifiable inferences” ™ from the conflicting evidence, ag 
presented in Stewart, Niport, Perry, Thomas, Bell, and Brad- 
ley, supra. 

There is no doubt that the testimony of the accused, com~ 

petent to stand trial, is admissible upon the issue of criminal 
responsibility. No doubt in many instances it is the most re- 
vealing lay testimony. Its force can fortify, allay or completely 
destroy the probative value of expert psychiatric opinion. 
Where lay testimony, especially that of the competent accused, 
undercuts psychiatric opinion respecting criminal insanity, a 
issue is presented for the trier of facts. Stewart v. United 
States, supra, Slip. op. 6. Such is but one facet of the instant 
case. 
The record reflects the instant case is unusual in respects. 
As detailed in the counterstatement, this record contains in- 
herent conflict in both the lay and psychiatric evidence pre- 
sented by appellant. Mrs. Blakeney’s testimony at trial 
concerning appellant’s childhood is inconsistent with appel- 
lant’s biography she gave the junior psychiatrist, Dr. Holt. 
Dr. Holt’s reliance upon Mrs. Blakeney’s biography was im- 
portant in his conclusion. 

Moreover, the hypothetical question presented Dr. MclIndoo, 
Dr. Platkin, and Dr. Kuchner, appellant’s experts, as well as 
Dr. Owens, testifying for the Government, was based in 
significant part upon the testimony of Mrs. Blakeney. The 
crux of these hypothetical questions had as their assumed truths 
that “just prior to these alleged offenses,” appellant suffered 
from loss of memory, that he was “out of this world,” and that 
he “exhibited tendencies towards violence” (J.A. 96, 106, 159, 
151). Thus, presented to the jury was not only a question of 
Mrs. Blakeney’s credibility based upon her testimony in 
court, as opposed by the biography given Dr. Holt, but also 
whether her testimony, if believed, justified an inference that 
these alleged conditions and incidents occurred “just prior to” 
the narcotic crimes, and whether some of them occurred at all. 

Since the record reflects Mrs. Blakeney at no time testified 
appellant had “difficulty in remembering and thinking,” de- 
spite the leading question (J.A. 59), the jury was faced with 
a factual determination respecting appellant’s alleged loss of 


* Bradley v. United States, supra, 249 F, 2d at 924. 
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memory. Since these alleged conditions and incidents were 
not directed by Mrs. Blakeney to a point in time closer than 
“the early part of 1958,” or just prior to appellant’s arrest 
when the crimes occurred in March of 1958 and appellant’s 
arrest occurred in April of 1958, another issue was presented. 

Even more significant, appellant’s detailed testimony, given 
after two of his experts had answered the hypothetical ques- 
tion, clearly left a jury question respecting whether appellant 
suffered loss of memory, was “out of this world” or was not 
cognizant of what was going on around him on the dates of the 
crimes—March 10 and 11, 1958. Despite his claims of loss of 
memory on direct examination, his detailed testimony on cross- 
examination showed otherwise. At least the jury could have 
concluded otherwise. Stewart v. United States, supra, Slip. op. 
6. 

Still another facet of the instant case meriting consideration 
by the trier of facts concerns the divergent views among appel- 
lant’s expert’s respecting causality at the time of the narcotic 
sales. Dr. McIndoo, appellant’s first psychiatrist in point of 
examination and initial testimony, gave as her final opinion, 
appellant probably was not suffering the diagnosed disease of 
schizophrenic reaction, paranoia type at the time of the crimes 
(J.A. 93). In fact, it appeared to Dr. McIndoo—who first 
believed appellant to be malingering—appellant supported hie 
addiction by selling narcotics (J.A. 101). 

Drs. Holt and Platkin found diseases different from each 
other—psychoneurotic reaction and sociopathic personality, 
respectively—both different from Dr. McIndoo. Both pro- 
jected their existence to the time of the crimes—Dr. Holt for 
eight months and Dr. Platkin for five months beyond initial 
examinations. With respect to causality, they opined, respec- 
tively, that causality was slightly less than a strong probability 
(J.A. 77) and “probably” (J.A. 106). However, in the latter 
opinion Dr. Platkin admitted he could not “form a definite 
unequivocal opinion” (J.A. 106). He corroborated his equiv- 
ocal testimony by opining it is probable appellant would have 
committed the crimes but for the disease (J.A. 107). Similarly, 
Dr. Holt—whose testimony is subject to the infirmities of Mrs, 
Blakeney’s biography—was equally equivocal upon causality. 
He initially stated “I am not sure” (J.A. 77). 
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Dr. Kushner, the group psycho-therapist, admitted his ex- 
aminations were not sufficient upon which to predicate an 
opinion respecting causality. His subsequent projection of 
schizophrenic reaction paranoid type and product at the time 
of the crime rested upon the assumed truths of the hypothetical 
question (J.A. 159-160.) 

On the other hand, Dr. Coty believed appellant was not 
suffering from Schizophrenic reaction when first seen by Dr. 
MclIndoo, but that he developed prison psychosis while at D.C. 
General Hospital (J.A. 141), strengthening, somewhat, Dr. 
MclIndoo’s first belief of malingering. The doctor believed 
the prison psychosis began while appellant was at D.C. Gen- 
eral Hospital (J.A. 137), was nonexistent from January 7, 1958, 
on, and that appellant’s history did not warrant a diagnosis 
of psychoneurotic reaction or sociopathic personality disturb- 
ance (J.A. 138). 

Dr. Owens’ testimony for the Government was diametrically 
opposed to that given by Dr. Platkin. Respecting causality, 
Dr. Owens, who with Dr. Platkin saw appellant just at St. 
Elizabeths Hospital on August 25, 1958, opined there probably 
was no connection between sociopathic personality disturbance 
and the narcotic crimes (J.A. 143). Dr. Owens’ opinion was 
“not a certainty” (J.A. 143). So, as the doctor testified, “it 
is certainly possible that my opinion is not correct” (J.A. 151). 

It ig submitted that the conflict between Dr. Owens and Dr. 
Platkin alone warranted consideration by the triers of the 
fact on the issue of causality. Particularly is this true when 
the record justifies a conclusion that Dr. Platkin’s opinions 
respecting causality and the probability of a lack thereof were 
with equal equivocation. The same is not true of Dr. Owens’ 
opinion (J.A. 151). Moreover, Dr. McIndoo’s final opinion— 
albeit given as an expert called by appellant—that there was 
probably no mental disease at the time of appellant’s crimes, 
buttresses the opinion of Dr. Owens. 

What has been said more than suffices for demonstrating that 
appellant’s sole reliance upon Hopkins v. United States, supra, 
(Br. 30) is misplaced. No stretch of the imagination allows 
for the conclusion that these recorded facts, in any way, are akin 
to those of Hopkins. That there is conflict in expert opinion 
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and this appellant gave testimony are material and substantial 
differences. 

What this Court said in Bradley, supra, is equally opposite 
here, 249 F. 2d at 924: 

“Considering the testimony of the lay witnesses and 
the qualified if not equivocal nature of the psychiatric 
testimony, and allowing proper play to the right of the 
jury to draw justifiable inferences therefrom, we believe 
the jury could properly have concluded beyond a reason- 
able doubt that the act was not the product of an ex- 
isting mental derangement. We need go no farther. 
The fact that a jury might have found the existence of 
such a doubt does not justify the court’s directing an 
acquittal by reason of insanity. The issue here was 

- properly left for the jury’s determination, and we cannot 
say its conclusion was not a permissible choice in light 
of all the evidence.” 


Add thereto the fact that this appellant demonstrated memory 
of his entire life and on the dates of the crimes, and gave 
reasons for the latter, leave no doubt, as the trial court found, 
“s, reasonable man might reach a different conclusion.” Par- 
ticularly is this true when appellant—functioning in average 
intelligence with a higher potential—testified the crimes did 
not occur. He would have remembered, if they had. Just as 
in Stewart, Niport, Perry, Thomas, Bell and Bradley, supra, 
appellant’s mental capacity at the time of the crimes was 
properly left for jury determination. Ample evidence supports 
their verdict. 
Il. Submission of the case was accompanied by proper 
instructions and fair comments 


The trial court’s instructions to the jury upon the issue of 
insanity consume five full pages of the joint appendix (J.A. 
179-183). They included a summary of the evidence pre- 
sented upon the issue. Immediately prior thereto, the court 
admonished the jury that their recollection governs over his 
and counsel’s (J.A. 178). 
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A. The instruction was proper 


Appellant seizes upon one of the paragraphs of the court’s 
instruction relating to product or causal connection to support 
a contention that the charge is confusing and shifted the burden 
of proof to appellant (Br. 34). Appellant relies upon [ssac v. 
United States, — U.S. App. D.C. —, — F. 2d — (No. 15081, 
decided January 21, 1960) and contends the precise erroneous 
instruction given therein was given in the instant case (J.A. 
35). A review of the entire instruction, and the part com- 
plained of reveals the entire instruction is squarely within the 
dictates of Carter v. United States, 102 U.S. App. D.C. 227, 
252 F. 2d 608 (1957). It is equally clear no stretch of the 
imagination allows appellant’s conclusions drawn from the 
excerpted portion of the instruction on causality. 

The instruction complained of is as follows (J.A. 182): 


“Tf the disease produces a mental derangement of such 
a character as necessary to influence the defendant's ac- 
tion, there is no problem as to the causal connection 
between the disease and the criminal acts. When the 
disease is of a lesser scope the problem is not so simple. 


The fact that a defendant had a mental disease or defect 
at the time of the crime is not sufficient, then to relieve 
him of responsibility for crime. There must berelation- 
ship between the disease or defect and the criminal act, 
and the relationship must be such as to justify a rea- 
sonable inference that the act could not have been com- 
mitted if the person had not been suffering from such 
disease.” 
Appellant asserts such an instruction, without more, means 
(Br. 34): “that in order for the jury to find the appellant not 
guilty by reason of insanity, the jury must find that the mental 
disorder had such a relationship to the criminal act that the act 
could not have been committed if the appellant had not been 
suffering from such disease.” [First italics added.] Suffice it 
to say, it is patent that no concept of the burden of proof 
suggested by appellant in the first italics was given the jury. 
It is equally clear the instruction-portion is but part of the 
definition on causality. 
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With reference to the same excerpted portion on causality, 

appellant states (Br. 34): 
“The trial court’s instructions seem to infer by the 
court’s use of the all inclusive word “could,” that the 
jury must exclude all other possibilities that the acts 
were the product of the appellant’s mental disease be- 
fore it could find that the appellant was entitled to a 
verdict of not guilty by reason of insanity.” [Italics 
supplied. ] 
At the outset, the excerpted portion is not an instruction; it 
is but a portion thereof. Ergo, it could not be instructions. 
Appellant repeats his attempt at reading into the portion more 
than was expressed. In doing so he completely ignores the 
court’s admonishment—concerning the government’s burden 
of proof—given on three occasions within the entire instruc- 
tion on insanity alone (J.A. 179, 181, 183). 

In fact, following the court’s complete instruction on causal- 
ity, some of which preceded the excerpted portion complained 
of (J.A. 181-182), the court continued in its definition of 
terms, i.e., product, critical and metal illnesses, then instructed 
in pertinent part (J.A. 183): 

“The problem for you is whether the accused was suf- 
fering from a mental disease or defect, that is from a 
medically recognized illness of the mind, whether there 
was a relationship between the special disease or defect 
and the specific alleged criminal act, and whether that 
relationship was such as to justify a reasonable infer- 
ence that the accused would not have committed the 
acts if he had not had the disease. 

What I have said is in no respect the manner of stat- 
ing the defense, because I have told you and shall here- 
after state to you the burden of proof in respect to this 
defense is on the government, and the issue to be put 
to you is whether the government has met this defense 
beyond a reasonable doubt; that is, the jury must find 
beyond a reasonable doubt in order to return a verdict 
of guilty, notwithstanding the defense of insanity, that 
the accused is free of mental disease or defect, or a 
finding he may have a mental disease or defect if no 
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relationship exists between the disease and the alleged 
criminal acts which would justify the conclusion but 
for the mental disease or defect the act would not have 
been committed. 

Therefore, if you believe beyond a reasonable doubt 
either that he was not suffering from a disease or defec~ 
tive mental condition, or if he was that the acts were 
not the product of such abnormality, you may convict 
if you find him to be otherwise guilty.” 

Nothing is plainer than the fact that a consideration of the 
entire instruction reveals a substantial resemblance to the 
guides of Carter, supra. As such the instruction was fair, com- 
plete, proper and did not shift the burden of proof. 

Moreover, the language of Bradley, supra, dictates there is 
no error for another reason. What was there said is equally 
true here (id., 259 F. 2d at 925): 

“Apart from a lack of conviction that the trial judge 
erred, we find it unnecessary so to decide. Not only had 
there been no special requests to charge in a particular 
way, no exception was taken to the charge as given. 


Indeed, when counsel was asked if there was anything 
to add he replied “I am satisfied your honor.” [Foot- 
note omitted.] 


For this appellant was likewise satisfied (J.A. 187). See also 
Rule 30, F.R.Cr.P. 


B. Judicial summary of Dr. Mcindoo’s testimony was fair 


Similarly, the court’s admittedly brief (J.A. 179) summary 
of the psychiatric testimony was fair and without prejudice. 
The record also reflects the court’s summary of Dr. McIndoo’s 
testimony—the only summary complained of (Br. 34-35)—is 
supported by the record. Indeed, contrary to appellant’s con- 
tention, Dr. McIndoo first testified on direct examination, in 
substance, as the court summarized, “she had no way of form- 
ing an opinion as to his mental condition in March of 1958” 
(J.A. 90). Dr. McIndoo’s final opinion was, as in the words of 
the court, it was “not ‘probable’ ” appellant suffered a mental 
illness at the time of the crime (J.A. 93). This final opinion 
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of Dr. McIndoo was left unchanged, despite appellant’s hypo- 
thetical question (J.A. 196). Her opinion of probably no 
connection included, as she testified, a possibility of causal 
connection. But, contrary to appellant’s contention, the doc- 
tor at no time thereafter testified “she could not answer yes or 
mo as to whether the appellant was suffering from a mental 
disease in March 1958” (See J.A. 97). Hence no misstatement 
of the testimony existed. 

It is not amiss to note Dr. McIndoo’s testimony was neither 
singled out nor criticized. Nothing more than an impartial 
brief summary was given, as in the case of all the other psychi- 
atrist. This impartial summary was the court’s prerogative 
and duty, in applying the law to the facts of the case. Carter 
v. United States, supra; see also Burgman v. United States, 
88 US. App. D.C. 184, 188 F. 2d 637 (1951). Such im- 
partiality is not error. Certainly the recorded facts and the 
‘court’s instruction that the jury’s recollection governs preclude 
prejudicial error. 

In any event, like the instruction-portion complained of, no 
objection was made to the court’s summary. Reversible error 
isabsent. Bradley v. United States, supra. See also Rule 30, 
F.R.Cr. P. é 


C. The prosecutor’s comment was fair advocacy 


Appellant argues that the prosecutor’s rebuttal argument 
compounded confusion the trial court allegedly engendered by 
(1) the instruction-portion complained of and (2) the sum- 
mary of Dr. McIndoo’s testimony (Br. 36). Issues (1) and 
(2) have previously been refuted. Specifically, appellant 
urges the prosecutor (J.A. 36) : 
“erroneously stated in this argument [on rebuttal] that 
the cornerstone of the appellant’s entire defense de- 
pended upon the testimony of Dr. MclIndoo.” 

In fact, the prosecutor argued (J.A. 175): 

“T submit to you that Doctor McIndoo, who is the cor- 
nerstone of the entire defense, if you want to argue it 
in a reasonable way, testified that she didn’t arrive at 
an opinion until August Ist, even though she had been 
observing him I believe since April 22nd. 
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I asked her why she had such great difficulty and she 
said she was having a problem ruling out malingering. 
I tell you to take Doctor McIndoo’s testimony in the 
light of what Doctor Kushner has told you as regards 
the proper psychiatric testimony. If it is reasonable 
to you ladies and gentlemen of the jury in the expe- 
riences of your everyday life, if it is consistent with you 
and satisfactory to you, you are powerful enough, you 
are the controller of the ultimate facts in this case, you 
determine what you should believe from the testimony 
that you had.” 


Patently, the argument given, in fact, does not admit of ap- 
pellant’s construction. Although Dr. McIndoo was charac- 
terized as the cornerstone of the entire defense, it was never 
added that the “entire defense depended upon the testimony 
of Dr. McIndoo.” Appellant distorts and stretches the prose- 
cutor’s argument to mean there was no defense of insanity 
without Dr. McIndoo’s testimony. Such was never said nor 
implied. 

Moreover, the prosecutor made it clear, from the whole of 
what he said, his observation was ‘argument, reasonable in 
nature and submitted from the evidence of record. More- 
over, such rebuttal argument was a permissive reply to the 
significance appellant attached to Dr. McIndoo’s testimony in 
his closing argument, as well as in his opening argument and 
during trial. Thus, there “was ample testimony upon which 
the government could base such a statement.” Pritchett v- 
United States, 87 U.S. App. D.C. 374, 185 F. 2d 438, 440 (1950). 
(See counterstatement, pp. 17, 18, infra.) The argument con- 
stituted mere advocacy, clearly understood. United States v. 
Battiato, 204 F. 2d 717 (7th Cir. 1953). Both the court and 
counsel had warned the jury that their remarks were not con- 
trolling, and that theirs was the task of determining the facts 
from evidence adduced. 

That no objection was made to the prosecutor’s argument is 
indicative of its propriety. Shelton v. United States, 83 U.S. 
App. D.C. 257, 169 F. 2d 665 (1948), cert. denied, 335 US.. 
834. The nature of the rebuttal precludes a finding that the: 
prosecutor exceeded the bounds of propriety, or to such an: 
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extent as to constitute plain error. There was here no impli- 
cation of knowledge of facts existing outside the record. Cf. 
Stewart v. United States, 101 U.S. App. D.C. 51, 247 F. 2d 42 
(1957). 

Thus, this record reflects the case was submitted to the jury 
upon instructions which were fair, complete, proper, and ac- 
companied by impartial judicial summaries of the psychiatric 
evidence. The rebuttal argument of the prosecutor—having 
had ample basis in the testimony and theory of defense—was 
likewise within the bonds of propriety. No objections were 
made. Plain error is absent from the record. Appellant was 
fairly tried, vigorously defended and justly convicted.” 


CONCLUSION 


Wherefore, it is respectively submitted the judgment of the 
District Court be affirmed. 
Outver GASCH, 
United States Attorney. 


Cart W. BELCHER, 
Harry T. ALEXANDER, 
Assistant United States Attorneys. 


™* Appellant’s third argument that the government proved entrapment 
as a matter of law (Br. 36-39) is wholly without merit. The issue was 
never raised or in any way relied upon. Nor was appellant's defense at 
trial consistent with that of entrapment. He did not admit the material 
allegations. See United States v. Landry, 257 F. 2d 425, 428 (7th Cir, 1959). 
Although the record reflects the undercover officer employed artifice and 
stratagem, allowed by law, it does not show that appellant was an innocent 
person, not predisposed to sell the narcotics, nor that he was induced to do 
80. See Masciale v. United States, 356 U.S. 373 (1958) ; Rodrigues v. United 
States, 227 F. 2d 912, 914 (5th Cir. 1955) ; Cook v. United States, 96 U.S. 
App. D.C. 90, 193 F. 2d 373 (1951). Nor did appellant introduce evidence 
to require submission of the case to the jury under appropriate instructions, 
as in Landry, supra. Cf. Sherman v. United States, 356 U.S. 369 (1958). 
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